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Cayman Companies: New Merger 
and Consolidation Provisions 
Following the amendments to the Companies Law (2007 

Revision) (“Companies Law”) changing the provisions of 

that law relating to the winding up of companies, further 

amendments have been enacted, introducing new 

provisions for mergers and consolidations of companies. 

These amendments, contained in the Companies 

(Amendment) Law, 2009 came into effect in May 2009. 

 

Prior to these amendments, mergers of Cayman Islands 

companies had to be effected by means of schemes of 

arrangement and ancillary orders under sections 86 and 

87 of the Companies Law. These sections, which 

required such a scheme to be approved by majorities of 

the shareholders (or classes of them) of the relevant 

companies and by the court, were designed to make a 

scheme which had been so approved binding upon a 

dissenting minority. There was some uncertainty as to the 

application of these sections where a merger was 

consensual, and there was no dissenting minority. Where 

those sections were not applicable, no means existed to 

vest the assets and liabilities of one company in another 

company by operation of law. Such assets and liabilities 

had to be transferred and novated contractually, with the 

necessary notices being given and consents obtained. 

Similarly, there was no means of terminating the 

existence of the transferor company, other than by normal 

winding up or administrative dissolution. As a result, the 

merger procedure, where available, was time consuming 

and costly. 

 

The Companies (Amendment) Law 2009 have introduced 

new provisions which permit contractual mergers and 

consolidations, with no requirement for court approval, 

and a procedure whereby the assets and liabilities of a 

company can, by operation of law, vest in another 

company upon such a consolidation or merger.  

 

Mergers and Consolidations 

A merger is the merging of two or more constituent 

companies, the vesting of their undertakings, property 

and liabilities in one of those companies as the continuing 

company and the dissolution, without formal winding up, 

of the constituent companies other than the continuing 

company. A consolidation is the combination of two or 

more constituent companies into a consolidated 

company, the vesting of the undertaking, property and 

liabilities of the constituent companies into the 

consolidated company and the dissolution, without formal 

winding up, of all the constituent companies. The 

difference, therefore, is that a merger results in one 

constituent company continuing to exist as the continuing 

company, whereas consolidation results in a new 

consolidated company. 

 

Constituent Companies 

Any company limited by shares incorporated under the 

Companies Law (other than an exempted segregated 

portfolio company) may participate in a merger or 

consolidation as a constituent company. A foreign 

company may similarly participate, provided that the 

continuing company, in the case of a merger, or the 

consolidated company, in the case of a consolidation, is 

established under the Companies Law.  

 

Plan of Merger or Consolidation  

A written plan of merger or consolidation (“Plan”) must be 

approved on behalf of each constituent company by its 

board of directors. The Plan must contain the following 

particulars: 

 

• the name of each constituent company, the name of the 

continuing or consolidated company and the registered 

office of each such company; 

• in relation to each constituent company, the designation 

and number of each class of shares; 

•  the date on which it is intended that the merger or 

consolidation is to take effect, if it is to take effect 

otherwise than on the date of registration of the Plan;  

• the terms and conditions of the proposed merger or 

consolidation, including the manner and basis of 

converting shares in each constituent company into 

securities (which may be shares, debt obligations or 

other securities) in the consolidated or surviving 

company, or into other property (which may be money 

or other property, or a combination of money, other 

property and such securities);  

• the rights and restrictions attaching to the shares in the 

consolidated or continuing company;  

• in the case of a merger, any proposed amendment to 

the memorandum and articles of association of the 

continuing company, or, if none is proposed, a 

statement to that effect, or, in the case of a 

consolidation, the proposed new memorandum and 

articles of association of the consolidated company;  
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• any amount or benefit paid or payable to any director of 

a constituent company, consolidated company or 

continuing company, upon the consolidation or merger; 

• the name and address of any secured creditor of a 

constituent company and the nature of the secured 

interest; and  

• the names and addresses of the directors of the 

surviving or consolidated company. 

A Plan may contain a provision that, at any time prior to 

the date that it becomes effective, it may be terminated by 

the directors of any constituent company, or amended by 

the directors of all the constituent companies to change 

the name of the consolidated company, change the 

effective date of the merger or consolidation, or effect 

such other changes to the Plan as the Plan may 

expressly authorise the directors to effect in their 

discretion. 

 

Approvals and Consents 

Shareholders 

 

A Plan is required to be approved by shareholders’ 

resolution of each constituent company, passed by a 

majority in number representing 75% in value of all 

shareholders voting together as a single class. Further, if 

the shares to be issued to each shareholder in the 

consolidated or continuing company have the same rights 

and economic value as the shares held in the constituent 

companies, the Plan must be approved by special 

resolution of those shareholders, voting together as a 

single class. 

 

Note that, in relation to each of the above resolutions, a 

shareholder is entitled to vote, regardless of whether his 

shares are voting shares or non-voting shares under the 

relevant constituent company’s articles of association. 

However, where the Plan relates to a merger of a parent 

company incorporated under the Companies Law with 

one or more of its subsidiaries incorporated under that 

law, no approvals by shareholder resolution are required, 

but a copy of the Plan is required to be given to every 

shareholder of each subsidiary company to be merged, 

unless that shareholder waives his right to receive a copy 

of the Plan. For these purposes, a parent company is a 

company that owns at least 90% of the issued shares of 

each class in a subsidiary that are entitled to vote, and 

the subsidiary company is a company at least 90% of the 

issued shares of which (of one or more classes) that are 

entitled to vote are owned by a parent company. 

 

Creditors 

 

The consent of each holder of a fixed or floating security 

interest of a constituent company in a proposed merger or 

consolidation is also required to be obtained, but if a 

secured creditor does not grant his consent then the 

constituent company that granted the security may apply 

to the Grand Court to waive the requirement for that 

secured creditor’s consent, and the Grand Court may 

grant such a waiver upon such terms as the security to be 

granted by the consolidated or continuing company or 

otherwise, as the Grand Court considers reasonable. 

 

In practice, documents for both secured and unsecured 

facilities are likely to contain covenants against merger or 

consolidation without the consent of the lenders, and 

secured lenders are likely to require specific 

arrangements as to priorities as a condition of that 

consent. 

 

Regulator 

 

Where any constituent company is licensed or regulated 

by the Cayman Islands Monetary Authority (“CIMA”), the 

consent of CIMA will have to be obtained for the merger 

or consolidation and, if any constituent company is 

licensed by CIMA the continuing company (if not the 

licensed company) or the consolidated company, will 

require an equivalent licence. 

 

Filing and Registration 

Once the authorisations and approvals described above 

have been obtained, the Plan must be signed by a 

director of each constituent company on that company’s 

behalf, and filed with the registrar of companies 

(“Registrar”) together with, in relation to each constituent 

company, a certificate of good standing and a director’s 

declaration that: 

 

• the constituent company is, and the consolidated or 

continuing company will be, immediately after the 

merger or consolidation, able to pay its debts as they fall 

due; 

• the merger or consolidation is bone fide and not 

intended to defraud unsecured creditors of the 

constituent companies; 

• no petition or other similar proceeding has been filed 

and remains outstanding, and no order has been made 

or resolution adopted to wind up the constituent 

company in any jurisdiction; 

• no receiver, trustee, administrator or other similar 

person has been appointed in any jurisdiction and is 

acting in respect of the constituent company, its affairs, 

its property or any part thereof; 

• no scheme, order, compromise or other similar 

arrangement has been entered into or made in any 

jurisdiction whereby the rights of creditors of the 

constituent company are, and continue to be, 

suspended or restricted; 

• the assets and liabilities of the constituent company as 

at to the latest practicable date before the making of the 

declaration; 
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• in the case of a constituent company which is not the 

continuing company, the constituent company has 

retired from any fiduciary office held immediately prior to 

the merger or consolidation; 

• a copy of the certificate of merger or consolidation will 

be given to the members and creditors of the constituent 

company and published in the Cayman Gazette; 

• where relevant, the constituent company has complied 

with any applicable requirements under the regulatory 

laws. 

Where a constituent company is a foreign company, the 

form of declaration differs slightly, and is required to 

include a statement that the foreign company will, upon 

the merger or consolidation becoming effective, cease to 

be incorporated, registered or exist under the laws of the 

jurisdiction of its incorporation. Also, in the case of a 

foreign company, the Registrar is required to be satisfied 

that there is no reason why it would be against the public 

interest to permit the merger or consolidation. 

 

Effective Date and Effect of Registration 

A merger or consolidation is effective upon registration of 

the Plan by the Registrar, unless the Plan provides that it 

will take effect on a future specified date or on the date of 

the occurrence of a future specified event after 

registration, but no such date may be later than the 90th 

day after the date of registration. As soon as the merger 

or consolidation becomes effective, the following 

consequences ensue: 

 

• in the case of consolidation, the memorandum and 

articles of association of the consolidated company filed 

with the Plan immediately become the memorandum 

and articles of association of the company; 

• the rights, property of every description of the business, 

undertaking, goodwill, benefits, immunities and 

privileges of each constituent company immediately vest 

in the continuing or consolidated company; 

• subject to any specific arrangements entered into by the 

relevant parties (for example in relation to priorities), the 

continuing or consolidated company is liable for and 

subject to, in the same manner as the constituent 

company, to all mortgages, charges or security interests 

and all contracts, obligations, claims, and other liabilities 

of each of the constituent companies; 

• every existing claim, or proceeding, whether civil 

(including arbitration) or criminal, pending at the time of 

the merger or consolidation by or against a constituent 

company, is continued by or against the surviving or 

consolidated company;  

• a conviction, judgement, ruling, order or claim, due or to 

become due, against a constituent company applies to 

the continuing or consolidated company instead of that 

constituent company;  

• the Registrar strikes from the register of companies any 

constituent company that is not the continuing company 

in a merger or each constituent company that 

participates in a consolidation and such a striking off, 

notice of which is required to be published in the 

Cayman Gazette, is not a winding up within Part V of the 

Companies Law. 

If a Plan is terminated or amended after it has been filed 

with the Registrar but before it has come effective, notice 

of such termination or amendment must be filed with the 

Registrar, and a copy of the notice of amendment or 

termination so filed must be sent to any person entitled to 

vote on, consent to, or be notified of the Plan. 

 

Rights of Dissenting Shareholders 

A shareholder of a constituent company incorporated 

under the Companies Law is entitled to payment of the 

fair value of his shares upon dissenting from a merger or 

consolidation, in accordance with, and subject to the 

procedures provided in, the Companies Law. 

 

To exercise this entitlement, a dissentient shareholder 

must give to the constituent company notice of his 

objection before the shareholder vote to authorise the 

merger or consolidation. That objection must state that 

the shareholder proposes to demand payment for his 

shares if the merger or consolidation is authorised by 

shareholder vote. 

 

A constituent company is required, within 20 days after 

the date of the shareholder vote authorising the merger or 

consolidation is made, give written notice of the 

authorisation to each shareholder who has made a 

written objection and, within 20 days from the date on 

which that notice is given, each shareholder who elected 

to do so must give written notice to the constituent 

company of his decision to dissent stating his name and 

address, the number and class of shares in respect of 

which he dissents, and a demand for payment of the fair 

value of his shares. A shareholder who dissents, must do 

so in respect of all of the shares that he holds in the 

relevant constituent company, and upon giving notice of 

dissent, the shareholder ceases to have any of the rights 

of a shareholder of the company except the right to be 

paid the fair value of his shares and certain related rights 

in connection with the determination of the fair value. 

 

Within seven days after the expiry of the period within 

which notices of dissent must be filed or, if later, the date 

on which the Plan is filed, the constituent company, the 

surviving company or the consolidated company, as 

applicable, must make a written offer to each dissenting 

shareholder to purchase his shares at a specified price 

that the company determines to be their fair value and if, 

within 30 days following the date on which the offer is 

made, the offering company and the dissenting 

shareholder agree the price to be paid for the shares, 

then that company must pay the agreed price, in money, 

to the dissenting member. If the offering company and the 

dissenting member fail to agree on the price within that 30 



August 2009 

 

Cayman Companies: New Merger and 
Consolidation Provisions 
 

ADMIN-19976794-3 

C
lien

t b
riefin

g 

day period, then the company is required to apply to the 

Grand Court for determination of the fair value of the 

shares of all dissenting shareholders. Dissenting 

shareholders are permitted to make such a petition. 

 

Limits on Rights of Dissenting 
Shareholders 

The above rights are not available to a shareholder of a 

constituent company whose shares in the company are 

shares of a class for which an open market exists on a 

recognised stock exchange or recognised interdealer 

quotation system at the expiry date of the period allowed 

for written notice of an election to dissent expires. 

 

Similarly, these rights are not available in respect of any 

class of shares of a constituent company if the holders of 

those shares are required, by the terms of the Plan, to 

accept in exchange for the shares any of the following:  

 

• shares of a consolidated company, or depository 

receipts in respect of such shares; 

• shares of any other company, or depository receipts in 

respect of such shares, which at the effective date of the 

merger or consolidation are listed on a national 

securities exchange or designated as a national system 

security on a recognised interdealer quotation system or 

held of record by more than two thousand holders; 

• cash in lieu of fractional shares or fractional depository 

receipts described above; or 

• any combination of the shares, depository receipts and 

cash in lieu of fractional shares or depository receipts 

described above. 

Summary 

These new provisions introduce a more efficient and cost 

effective means of merging or consolidating companies 

under the Companies Law without recourse to the courts 

(except in limited circumstances), whilst preserving 

protections for secured creditors and dissenting minority 

shareholders. 

 

About Ogier 

Ogier is an award winning world leader in the provision of 
offshore legal and fiduciary services.  Our integrated legal 
and fiduciary approach has proved a winning combination 
which enables us to secure awards for the quality of our 
services and our people. 
 
The Group employs over 850 people and provides advice 
on all aspects of BVI, Cayman, Guernsey and Jersey law 
and fiduciary services through our international spread of 
offices that cover all time zones and key financial 
markets.  Our network includes Bahrain, BVI, Cayman, 
Guernsey, Hong Kong, Ireland, Jersey, London, 
Shanghai and Tokyo. 
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This client briefing has been prepared for clients 
and professional associates of the firm. The 
information and expressions of opinion which it 
contains are not intended to be a 
comprehensive study or to provide legal advice 
and should not be treated as a substitute for 
specific advice concerning individual situations. 
 
Ogier includes separate partnerships which 
advise on BVI, Cayman, Guernsey and Jersey 
law. For a full list of partners please visit our 
website. 
 
Please check with the relevant contact listed 
above for specific details regarding the legal 
services we offer from each office as we do not 
always practice the law of the jurisdiction where 
our offices are located. Please note that the 
named contact may not be qualified to advise on 
all the laws practiced from that office. 
 

NORTH & SOUTH AMERICA 

Cayman Islands 

Legal 

James Bagnall 

+1 345 914 1655 

james.bagnall@ogier.com 

 

Peter Cockhill 

+1 345 815 1854 

peter.cockhill@ogier.com 

 

Colin MacKay 

+1 345 815 1775 

colin.mackay@ogier.com 

 

Giorgio Subiotto 

+1 345 815 1854 

giorgio.subiotto@ogier.com 

 

Fiduciary 

Balan Murugesu 

+1 345 815 1481 

balan.murugesu@ogier.com 

 

 

ASIA & AUSTRALIA 

Hong Kong 

James Bergstrom 

+852 3656 6055 

james.bergstrom@ogier.com 

 

Nathan Powell 
+852 3656 6054 
nathan.powell@ogier.com 
 

Nicholas Plowman 

+852 3656 6014 

Nicholas.plowman@ogier.com 

 

Shanghai 

Kristy Calvert 

+86 21 6157 5190 

Kristy.calvert@ogier.com 

 
Tokyo 

Skip Hashimoto 

+813 6430 9500 

skip.hashimoto@ogier.com  

 

 

 

 


