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What is a Foundation”

Foundations are vehicles for holding assets. The
Foundations (Jersey) Law 2009 (the “Law”) will now

permit Foundations to be created under the law of Jersey.

A Foundation is traditionally viewed as being somewhere
between a trust and a company. A Foundation must be
established with one or more ‘objects’. With the sole
caveat that the objects must be lawful, they can be
charitable, non-charitable or a mixture of both.
Permissible objects might include, for example, benefiting
a particular person or class of persons or carrying out a
specific purpose or holding a particular asset. Common

The founder could also ensure that trusted family
advisers or friends are also council members and
therefore have control. Council members do not have a
fiduciary duty to people who may benefit from the
Foundation but they do have duties towards the
Foundation itself, similar to those of directors to
companies.

However, the Law does require that at least one council
member is registered under the Financial Services
(Jersey) Law 1998 to carry on financial services business
of this type. This person is referred to as the ‘Qualified

@) reasons for the establishment of a Foundation include: Member’.

—

FD e Carrying out charitable or philanthropic purposes. Unlike a company, there are no shareholders to hold the

E council to account. Instead this role will be carried out by

. e Retaining and preserving specific assets. the holder of another post known as the ‘guardian’. The

g main job of the guardian will be to ensure that the council

5 : e Succession planning to enable family assets such as carries out its functions in order to achieve the objects of

= businesses to benefit the next generation without the the Foundations. The Law expressly permits the founder

= need to physically divide that asset. (whether or not he is also a member of the council) or the
ag Qualified Member of the council also to be the guardian.

¢ Holding an asset such as a company to carry out a
specific transaction.

* Holding assets to benefit family members.

A Foundation is an incorporated body. This means that
the Foundation itself exists in the same way that a person
or company exists. Therefore a Foundation can hold
assets and take Court proceedings in its own name in the
same way that a company may. This will have obvious
benefits for any third parties wishing to contract with a
Foundation since that third party will easily be able to
ascertain the existence and status of the Foundation and
be comfortable that it has full power to deal with its own
assets.

In this respect a Foundation differs from a trust where it is
the trustees of the trust who own assets and enter into
contracts.

A Foundation’s powers will be exercised by its council,
which is similar to a company’s board of directors. Under
the Law anyone can be a member of the council. There
must be at least one member but there is no statutory
maximum. The founder of the Foundation (the person
who provides the assets) may remain actively involved in
the management of the Foundation by becoming a
member of the council.

The requirement for a guardian distinguishes Jersey from
Foundations in many other jurisdictions and is a
mechanism to ensure the proper administration of
Foundations and protection fr those who are to benefit
from the Foundation.

A Foundation must have both a charter and regulations.
The charter is a public document but the regulations are
private. The charter must state the name of the
Foundation, the objects (although there is no need to
identify any people who will benefit), the initial
endowment and how the Foundation can be wound up.
All other details may be included in the regulations. The
regulations are a private document and a Foundation will
not be obliged to provide information about itself to any
person other than as specifically required by the Law or
as set out in its own regulations. The regulations can
restrict the information that is provided to people who may
benefit from the Foundation and therefore founders may
prevent their children becoming aware of the existence of
the Foundation until they reach a certain age or even until
the founder’s death if the founder considers this to be
appropriate.

The Law is drafted to ensure maximum flexibility and
therefore may be a useful mechanism for holding assets if
a trust is not considered appropriate or the founder
wishes to maintain a level of control. Foundations may
also be more familiar than trusts to prospective founders
from civil law backgrounds. The tax implications of the
use of a Foundation and the control of a founder will of
course need to be considered for each individual case.
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About Ogier

Ogier is an award winning world leader in the provision of
offshore legal and fiduciary services. Our integrated legal
and fiduciary approach has proved a winning combination
which enables us to secure awards for the quality of our
services and our people.

The Group employs over 850 people and provides advice
on all aspects of BVI, Cayman, Guernsey and Jersey law
and fiduciary services through our international spread of
offices that cover all time zones and key financial
markets. Our network includes Bahrain, BVI, Cayman,
Guernsey, Hong Kong, Ireland, Jersey, London,
Shanghai and Tokyo.
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Contact details

NORTH & SOUTH AMERICA

British Virgin Islands
Legal:

Zac Lucas

+1 284 852 7366
zac.lucas@ogier.com

Fiduciary:

Gareth Thomas

+1 284 852 7322
gareth.thomas@ogier.com

Cayman Islands

Legal:

Giorgio Subiotto

+1 3458151872
Giorgio.Subiotto@ogier.com

Fiduciary:

Fiona Barrie

+1 345 945 6264
fiona.barrie@ogier.com

EUROPE, MIDDLE EAST & AFRICA

Bahrain

Paul Perris

+973 1720 0025
paul.perris@ogier.com

Guernsey

Legal:

William Simpson

+44 (0) 1481 737163
william.simpson@ogier.com

Fiduciary:

Bob Banfield

+44 (0) 1481 721672
bob.banfield@ogier.com

Jersey

Legal:

Steve Meiklejohn

+44 (0) 1534 504463
steven.meiklejohn@ogier.com

Fiduciary:

Simon Fraser

+44 (0) 1534 504408
simon.fraser@ogier.com

ASIA & AUSTRALASIA

Hong Kong

Legal:

Marcus Leese

+852 3656 6046
marcus.leese@ogier.com

Fiduciary:

Aby Wong

+852 3656 6021
aby.wong@ogier.com

Shanghai

Kristy Calvert

+86 21 6157 5190
Kristy.calvert@ogier.com

Tokyo

Skip Hashimoto

+813 6430 9500
skip.hashimoto@ogier.com

This client briefing has been prepared for clients
and professional associates of the firm. The
information and expressions of opinion which it
contains are not intended to be a
comprehensive study or to provide legal advice
and should not be treated as a substitute for
specific advice concerning individual situations.

Ogier includes separate partnerships which
advise on BVI, Cayman, Guernsey and Jersey
law. For a full list of partners please visit our
website.

Please check with the relevant contact listed
above for specific details regarding the legal
services we offer from each office as we do not
always practice the law of the jurisdiction where
our offices are located. Please note that the
named contact may not be qualified to advise on
all the laws practiced from that office.
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