
be a company limited by shares;

be either incorporated as a segregated portfolio company or if already incorporated,

registered as such by the Registrar; and

obtain the prior written approval of the FSC in order to be incorporated or registered as a

segregated portfolio company.

licensed to undertake investment business under the Securities and Investment Business Act,

2010 (i.e. broker dealers, investment managers, investment advisors etc.);

licensed to act as an insurance manager or insurance intermediary under the Insurance Act

2008; or

licensed to carry on any activity regulated under the Banks and Trust Companies Act, 1990,

Company Management Act, 1990 or Financing and Money Services Act, 2009.
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A look at registration, key features and
licensing considerations

Incorporation/registration as a segregated portfolio
company

In order to be incorporated or registered as a segregated portfolio company, a BVI entity must:

To obtain approval from the FSC, the applicant needs to demonstrate “knowledge and

experience necessary for the proper management of segregated portfolios”. Any company may

apply to be incorporated or registered as a segregated portfolio company, except for those that

are either:
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no party will seek to make the assets of any segregated portfolio liable in respect of a liability

not attributable to that segregated portfolio;

if any party does succeed in making the assets of a segregated portfolio liable for a liability

not attributable to that segregated portfolio, it is liable to pay the segregated portfolio

company a sum equal to the value of the bene4t it obtained; and

if any party succeeds in seizing or attaching or levying execution against the assets of a

segregated portfolio in respect of liabilities not attributable to that portfolio, the party holds

the assets and their proceeds on trust for the segregated portfolio company and must keep

Key Features

A segregated portfolio company is a single legal entity and each segregated portfolio does not

constitute a separate legal entity.

Assets and liabilities of a segregated portfolio company are either (a) segregated portfolio

assets and liabilities (i.e. belonging to a speci4c segregated portfolio); or (b) general assets and

liabilities of the company (i.e. not comprised in any of the segregated portfolios).

A segregated portfolio company may issue more than one class of shares within each

segregated portfolio and the proceeds of such shares are included in the assets of that

particular segregated portfolio.

Any dividends paid out by a segregated portfolio company can only be paid out by reference to

the assets and liabilities attributable to the particular segregated portfolio. Therefore the

solvency test will be applied in relation to the assets and liabilities constituting the particular

segregated portfolio and not the assets and liabilities of the other segregated portfolios or the

general assets.

Directors of a segregated portfolio company are under a duty to establish and maintain

procedures for keeping the assets of a segregated portfolio separate from the general assets of

the company and the assets of other segregated portfolios.

Assets of one segregated portfolio can only be used to meet the liabilities of creditors of that

segregated portfolio and not the liabilities of any other creditor.

The segregated portfolio company’s liability to a creditor only extends to, and the person only

has recourse against, (i) the assets of the segregated portfolio with whom the creditor has

contracted; and (ii) if the assets in that segregated portfolio are insu9cient, to the general

assets of the segregated portfolio company.

The following terms are implied, unless otherwise excluded in writing, into every transaction

entered into by a segregated portfolio company:
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them separate and identi4able.

The assets of a segregated portfolio company may only be transferred to another person,

wherever resident or incorporated and whether or not a segregated portfolio company, in

accordance with the terms of a Court Order. However, a Court Order is not required to simply

invest and change the investment of segregated portfolio assets or otherwise to make

payments or transfers from segregated portfolio assets in the ordinary course of the segregated

portfolio company’s business.

A segregated portfolio company may terminate a segregated portfolio which has no assets or

liabilities (and may also reinstate a portfolio that was previously terminated, following which

reinstatement the segregated portfolio company must notify the FSC).

On a liquidation of a segregated portfolio company, the BVI Insolvency Act 2003 applies with

one modi4cation in that a liquidator is required to observe the provisions for segregating assets

and can only apply assets of a particular segregated portfolio to those entitled to have recourse

to that segregated portfolio.

Licensing Considerations

License applications to the FSC need to detail the functionaries responsible for each segregated

portfolio.

If the applicant is not a new incorporation (i.e. an existing company applying to be registered as

a segregated portfolio company), the application will need to include a statement signed by a

director setting out (i) the assets and liabilities of the company as at a date no more than six

months prior to the application; (ii) details of any transactions, events or other matters not

re>ected in the statement of assets and liabilities that has materially a?ected or is likely to have

a material e?ect on the assets and liabilities of the company; (iii) the assets of the applicant

intended to be segregated assets and the assets intended to be general assets; and (iv) how the

liabilities will be satis4ed.

A segregated portfolio company shall at all times have one or more administrators, managers

and custodians and may appoint one or more investment advisors.

A segregated portfolio company is required to have an auditor and 4le its annual accounts with

the FSC within 6 months of its 4nancial year end.

A segregated portfolio company that is a public fund is not permitted to create an additional

segregated portfolio without the prior written consent of the FSC.

Where a segregated portfolio company which is a professional or private fund intends to create

an additional segregated portfolio, if, the additional segregated portfolio has the same
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functionaries as the existing segregated portfolios, it must notify the FSC within 14 days of the

creation of the new segregated portfolio. If, however, the additional segregated portfolio has

di?erent functionaries, the FSC's prior written consent is required.

This client brie4ng is intended to provide a general summary of the position in law as at the date

shown above, and is not to be taken as speci4c legal advice applicable to particular issues or

circumstances. If such advice is required, please contact your usual Ogier contact or one of our

partners listed here.

About Ogier

Ogier is a professional services 4rm with the knowledge and expertise to handle the most

demanding and complex transactions and provide expert, e9cient and cost-e?ective services

to all our clients. We regularly win awards for the quality of our client service, our work and our

people.

Disclaimer

This client brie4ng has been prepared for clients and professional associates of Ogier. The

information and expressions of opinion which it contains are not intended to be a

comprehensive study or to provide legal advice and should not be treated as a substitute for

speci4c advice concerning individual situations.

Regulatory information can be found under Legal Notice
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