Ogier Cayman
Terms and Conditions of Business - Legal Services
1

Introduction

1.1

Ogier is a multi-jurisdictional legal services provider.
It includes the following entities (which together are
called Ogier): (i) separate legal partnerships, each
called Ogier, in the British Virgin Islands, Cayman
Islands, Guernsey, Hong Kong, Jersey and
Luxembourg; (ii) Ogier Group L.P. and Ogier Legal
Limited Partnership; and (iii) other trading entities
included within Ogier whose particulars are
available at www.ogier.com.
A full list of
jurisdictions in which Ogier operates and the main
trading entities included within Ogier is available at
www.ogier.com.

1.2

1.3

1.4

References in these Terms and Conditions and any
accompanying engagement letter to we, our, us
and the firm mean the Ogier legal partnership in
the Cayman Islands. Whilst it is part of Ogier, this
partnership alone is fully and exclusively
responsible for providing legal services to you
under this engagement.
Any advice that we provide is for your benefit alone
for the purpose of this engagement. Unless we
expressly agree otherwise, the advice is not to be
used or relied upon by third parties. We accept no
responsibility for any consequences arising from
reliance upon our advice by any person other than
you.
We reserve the right to vary these Terms and
Conditions from time to time, including during the
course of the provision of legal services, without
your prior consent. These Terms and Conditions
and any future variations will be published on
www.ogier.com by way of public notice to all current
and prospective clients. On the basis of such
publication you shall be deemed to have agreed to
these Terms and Conditions and all such variations.

2

Your Authorised Representative

2.1

In our provision of legal services you authorise us
to deal with any designated representative notified
to us in writing (including by email) or by telephone
from time to time. That notification may come from
you or other professional advisers or agents or
other third parties providing services for you in
relation to this engagement.

3

Due Diligence

3.1

We are required to complete due diligence checks
on all new and existing clients. These checks will
include gathering information and documents to
identify and verify each individual or entity for whom
we act and, if applicable, each principal or
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beneficial owner of that entity. We may conduct
electronic identity verification searches.
3.2

We will contact you to agree what information and
documents are required to satisfy our due diligence
checks, including the form of those documents.

3.3

We may immediately stop acting for you if, within a
reasonable period, you fail to produce or delay in
producing any information or documents (in a form
acceptable to us) we require for our due diligence
checks. If we so terminate our engagement, that
termination will be without any liability on our part
and without prejudice to our ability to claim our fees,
disbursements and charges incurred prior to that
termination.

3.4

We are not permitted to provide final advice to
enable a transaction to complete until our due
diligence checks have been finalised. Any advice
that we give to you prior to the completion of the
due diligence checks will be taken to be preliminary
advice on which you cannot place any reliance and
for which we accept no liability.

4

Fees

4.1

Unless agreed otherwise, our fees are based on
time spent by our lawyers and other fee earners.
However we are entitled to take into account, when
assessing rates and bills generally, other factors
including the importance, urgency, novelty and
complexity of the matter, the values involved, the
number and length of any documents involved, any
special skills required and the firm's experience,
expertise and precedents. We are always willing to
discuss with you a fair and reasonable method to
determine our fees in any specific case.

4.2

Our billing rates vary according to the experience,
qualifications and role of the individuals involved.
Our billing rates are reviewed from time to time and
may be adjusted as we consider necessary. The
rates applied will be those in force at the time the
work is undertaken. It is not our practice to notify
you of changes to billing rates but we will provide
up to date information upon request.

4.3

By instructing us, you authorise us to incur and
charge for disbursements such as those relating to
court fees, courier services, government fees, travel
expenses and other third party charges. In addition,
a sundry expenses charge of 3% of fees may be
included in each invoice to cover general expenses
which it is not practical to charge on a provision
basis such as those relating to telephone calls and
in-house photocopying and printing charges.

4.4

Where significant or unusual third party payments
are required we may forward any related invoices to
you for direct payment.

4.5

Although we may from time to time, at your request,
provide estimates of fees, disbursements and
charges that we anticipate will be incurred, these
are only estimates and the actual fees,
disbursements and charges ultimately invoiced may
vary from those estimates. We will endeavour to
inform you as soon as possible if it appears that
any estimate is likely to be exceeded or if there are
significant changes to the variables on which the
estimate was based. You may request an update
on fees at any time during the course of our
engagement.

4.6

If another member of Ogier records time in a
currency other than that in which the invoice is
being produced, the fees of that other Ogier
member will be converted to the same currency as
that in which the invoice is being issued using the
relevant Financial Times rate as we may use from
time to time.

4.7

Our mandatory due diligence procedures may
result in a charge depending on the extent of the
due diligence required. In the event that we are
requested to provide copies of due diligence
records to third parties, we may charge a fee
depending on the extent of the due diligence
required and will action only subsequent to receipt
of a signed mandate of release by you.

4.8

4.9

We will add to your invoice any value added tax,
goods and services tax or other similar tax that may
be chargeable on all or any part of the services
which we provide as part of our engagement or any
disbursements or charges in relation to those
services.
We are required, by Cayman Islands law, to pay
secretarial overtime. Accordingly, we may charge
you secretarial overtime at the applicable rate in
circumstances where you have requested work on
an expedited basis that requires secretarial
overtime outside of normal office hours.

4.10 In the event that you are required to withhold or
make any deductions in respect of any tax or
similar levy, you will pay to us such additional
amount as will ensure we receive the same total
amount that would have been received if there were
no such withholding or deduction.
5

Payments on Account and Client Account
Funds

5.1

We reserve the right to request a payment on
account of fees, disbursements and/or charges.

5.2

All clients' money accepted by the firm will be held
in an account separate from the firm's money. It
will be held on trust. We pay interest on clients'
money in certain circumstances. If you would like
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further details of this, please do not hesitate to ask
us.
5.3

Where we are holding money for you, on account or
otherwise, we may use this money towards
payment or part-payment of any of our outstanding
invoices. Unless otherwise agreed we will always
inform you when this is being done. Should you
inform us in writing of a bona fide dispute in relation
to our fees, disbursements or charges, we will place
such funds on a suspense account pending
resolution of any such dispute.

5.4

Any monies retained in our client account
(irrespective of the reason for which they are held)
shall be placed on account with a bank. In the
event of such bank being unable to meet its
obligations to its creditors for any reason (including
but not limited to any form of insolvency), we shall
not be liable to any person for any costs, claims or
expenses or any losses (whether consequential or
otherwise), damages or liabilities howsoever arising
and your liability for payment of our fees,
disbursements and charges shall remain unaffected.

5.5

Paragraph 5.4 shall not apply in respect of
undertakings we provide to any of our clients or to
third parties as part of the legal services which we
provide (unless otherwise expressly stated in the
terms of the undertaking).

6

Payment

6.1

Invoices are usually rendered monthly in arrear and
generally include all fees, disbursements and
charges incurred up to the date of the invoice.
Interim invoices may be issued. Unless otherwise
agreed with us, payment is due immediately.

6.2

If payment is not made within 30 days, we may
charge interest at a monthly rate of 2%.

6.3

Without prejudice to our right to claim interest, if
payment is not made when due (or if we request
payment on account of fees, if payment is not made
when requested), we may stop acting for you and
retain documents and papers belonging to you,
together with our own records, pending payment in
full of all amounts due to us.

6.4

Where we are instructed by more than one client,
responsibility for our fees will be joint and several
unless agreed otherwise with us.

6.5

You remain personally responsible for payment of
our fees where it is intended that our fees will be
met from any source other than your own funds.
You are liable when payment is due, whether or not
monies are available from any such other intended
source. Without limitation, and for the avoidance of
doubt, this includes where you instruct us as
representative for another party, as trustee or as
liquidator, receiver or administrator of a company
and our fees, disbursements and charges are

intended to be met out of the other party's assets,
or trust or company assets, as the case may be.
7

Confidentiality and Data Protection

7.1

References in these Terms and Conditions to
Client Information includes:
(a)

(b)

7.2

undertaking internal conflict of interest checks,
analysing Ogier's performance and generating
internal financial and marketing reports;

(b)

assessing legal
collecting debts;

(c)

providing your personal data to service
providers that provide services to any member
of Ogier; and

7.4

and

financial

risks

If you, or a party whom you represent or who
otherwise may claim through you, suffer or incur
any loss or damage (of whatsoever kind and
howsoever arising) arising out of, or in connection,
with our services (whether caused, or contributed to,
by any act, omission or statement or by any delay
in acting or arising in any other way in connection
with our services), you and any such party may only
have recourse to the assets of the firm in respect of
that loss or damage. For the purpose of this clause
the assets of the firm include all rights or claims
(including any indemnity) of the firm or the partners
or any other employee or consultant of the firm
pursuant to any professional indemnity or similar
insurance held or maintained by Ogier.

8.2

Apart from the firm's assets, you and any such
other party will have no recourse to the personal
assets of any partner, employee or consultant, their
respective personal representatives or any related
person. You agree not to bring a claim against any
of our employees or consultants personally. This
paragraph shall not exclude or limit the liability of
the firm for the acts or omissions of its employees
performed under the firm's supervision or within the
scope of the employee's contract of employment
with the firm.

8.3

Our aggregate liability in contract and in tort
(including negligence) or under statute or otherwise,
for any loss, liability or damage suffered by you or
any other person that may arise from or in
connection with our services shall be limited to
US$7,500,000. This is agreed as a reasonable
limitation on our liability.

8.4

If you have agreed to limit the liability of a coadviser, you also agree that our liability of
whatsoever nature and howsoever arising is limited
in the following way: our liability excludes any
amount which we would have been entitled to
recover from that co-adviser in contribution
proceedings had you not agreed to the limitation
with that co-adviser.

9

Termination

9.1

You may terminate our engagement at any time by
notice in writing.

9.2

In addition to the grounds for termination under
paragraphs 3.3 and 6.3, we may also stop acting
for you in any of the following circumstances: (i) we
believe that your actions may potentially breach any

marketing Ogier's services to you in the future,
which may involve contacting you or, where
applicable, individuals within your organisation
using the contact details that you have
provided to us.

If we have suspicions of money laundering based
on information obtained by us professionally, it may
be necessary or appropriate for us to report those
suspicions to the relevant authorities. Such a
report does not breach any duty of confidentiality
owed by lawyers to their client.

7.5

From time to time, we may engage others for the
purposes of providing services to you and ensuring
that our client care is of the highest quality.

7.6

We may transfer your Client Information to a
member of Ogier in another country or, if necessary
for providing services to you or if required by law, to
someone in another country on the basis that
anyone to whom we pass it provides an adequate
level of protection. However:
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in some circumstances, your Client Information
may be accessed by law enforcement
agencies and other authorities to prevent and
detect crime and comply with legal obligations.

8.1

and

From time to time we may wish to refer to you as a
client of Ogier in publications or other marketing
material. We may also wish to refer to matters on
which we have acted for you where we reasonably
consider that such matters are in the public domain
or are otherwise not of a confidential nature.
Unless you advise us otherwise in writing (either
generally or in relation to any particular matter), we
will take it that you consent to this.

(b)

Limitation of Liability

all personal data, if any, about you and your
officers, employees, associates and, where
applicable, family members.

(a)

that other country may not provide the same
level or type of statutory (other legal)
protection as your country; and

8

Ogier may use Client Information for any purposes
which are reasonably ancillary to providing services
to you, including but not limited to the following:

(d)

7.3

all the details we hold about you and the
matters upon which we are instructed by you,
whether those details are supplied by you or
come from third parties; and

(a)

laws, regulations, rules or codes; (ii) we consider
there has been a breakdown in confidence and
trust between us; or (iii) in any other circumstances
where, in our opinion, it is not appropriate or
possible for us to continue acting.
9.3

If for any reason we cease to act for you before the
conclusion of the matter, you will be responsible for
our fees, disbursements and charges incurred up to
the date of termination and for any fees,
disbursements and charges associated with the
transfer of your files to another adviser of your
choice.

10

General

10.1 As a matter of policy we will not accept a general
retainer to act for you and we reserve the right not
to accept instructions in respect of any matter, or to
decline to continue to act further on the grounds of
conflict of interest or otherwise (as to which our
determination shall be final). It is a condition of our
engagement that you agree that we may represent,
now and in the future, existing or new clients in any
matters that are not substantially related to our
work for you.
10.2 We are prohibited by professional rules governing
the conduct of lawyers from acting in any matter
where there would be a conflict of interest or
significant risk of a conflict of interest. Without your
prior consent, we cannot and will not represent any
client adverse to you in a specific legal matter if we
have obtained confidential information from you that
is material to that matter. However, in instances in
which we have no such material confidential
information, you agree that we can represent other
clients in legal matters, even those potentially or
actually adverse to you or any of your affiliates,
without your further consent. In order to minimise
the likelihood of a conflict arising, you must notify
us as soon as possible as you become aware of a
potential conflict, or situation that may give rise to a
conflict.
10.3 Original materials that we generate for our clients
are protected by copyright which belongs to us.
You are entitled to use those documents for the
purposes for which they were obtained and for all
reasonably associated purposes. Subject to the
provisions of applicable professional rules you are
not entitled to receive or review our internal
correspondence
relating
to
your
matters
irrespective of whether our fees on those matters
included the production of that correspondence.
10.4 We will retain documents relating to this
engagement in accordance with our current record
retention policy.
All documentation (including
original documentation) that we hold or are
requested to hold for you in safekeeping will be
held by us at your risk and we accept no
responsibility or liability whatsoever or howsoever
arising in relation to the storage or destruction or
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loss of any such documentation. We recommend
that you retain a copy of all such documents for
your own reference.
10.5 In order to communicate with you efficiently, we
may communicate with you by unencrypted e-mail,
unless you expressly instruct otherwise, either
generally, or for highly confidential messages.
Internet communications, however, cannot be
guaranteed to be secure or error-free as they may
be intercepted, corrupted, lost, arrive late or contain
viruses.
We do not accept liability for any
interceptions, errors or omissions in the context of a
message sent by internet transmission.
10.6 Our advice is applicable to Cayman Islands law in
force at the time we provide our services and we
are not responsible for advising on changes in the
law after we have delivered our advice. We are not
responsible for compliance with any laws or
regulations of any jurisdiction other than the
Cayman Islands.
10.7 You agree that you will provide us with all
information
and
documentation
that
may
reasonably be required for us to advise you in
relation to our engagement (and do not rely upon
us having any documentation or information that
you may have provided to us in relation to any prior
engagement). You further agree to ensure that
such information and documentation is and remains
true, accurate and complete in all material respects
and is not misleading.
We will not seek to
independently verify the truth, accuracy or
completeness of information and documentation
you supply to us save where we specifically agree
in writing to do so.
10.8 We rely on the strict understanding that, if
appropriate, you have obtained, or will obtain,
proper professional advice as to the laws of every
relevant jurisdiction other than the Cayman Islands.
At no time is the advice given by us to be regarded
or construed as evaluating or recommending a
commercial decision or a given course of action.
The determination and the consequences of any
course of action are matters entirely to be
determined by you. We do not provide investment
advice and unless otherwise agreed by us in writing
we do not provide tax advice.
10.9 We will not be liable for any failure or delay in
providing any services as a result of circumstances
beyond our control including, without limitation, fire,
flood, storm, earthquake, wars and riots.
11

Governing Law and Jurisdiction

11.1 The terms of this engagement are governed by the
laws of the Cayman Islands. Subject to clause 12
both parties submit to the non-exclusive jurisdiction
of the courts of the Cayman Islands in respect of
any dispute arising out of or in connection with the
terms of this engagement.

12

Arbitration and Waiver of Legal Proceedings

12.1 Any claim, dispute and controversy arising out of or
in connection with our engagement (including,
without limitation, any question regarding this
engagement’s existence, validity or termination or
any claims of professional negligence) may, at
Ogier’s sole option, be referred to and finally
resolved by arbitration under the LCIA Rules
(London Court of International Arbitration Rules),
which Rules are deemed to be incorporated by
reference into this clause.
Judgment on the
award(s) rendered by the arbitrator may be entered
in any court having jurisdiction thereof.
12.2 The number of arbitrators shall be one.
12.3 The seat, or legal place, of arbitration shall be the
Cayman Islands.
12.4 The language to be used in the arbitral proceedings
shall be English.
12.5 If a court action has been initiated by you at the
time that Ogier chooses to submit the matter to
arbitration, then it is agreed that such court action is
to be discontinued, unless the arbitrator finds that
Ogier has waived such right by substantially
participating in the court action without having
raised its right under this clause.
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