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The Guernsey government has approved new regulations which impose an economic substance

test for Guernsey tax-resident companies to meet the requirements of the EU Code of Conduct

Group. These regulations were approved by the EU's ECOFIN council on 12 March 2019 and as a

result, Guernsey was re-a rmed as a co-operative jurisdiction in terms of tax transparency and

for action 5 of BEPS.

The regulations came into force on 1 January, establishing tests for tax resident companies

carrying on "relevant activities", including fund management. The tests require companies that

are in scope to demonstrate that they have economic substance in Guernsey, including that they

are "directed and managed" in Guernsey, that certain of their "core income generating

activities" are undertaken here, and that the companies have "adequate" premises, employees

and expenditure in Guernsey proportionate to the level of relevant activity carried on in

Guernsey.

It is important to note that the collective investment schemes themselves are out of scope, as

are limited partnerships more generally, but we expect the majority of our fund manager clients

to be in scope (as they are usually structured as companies and will have income in relation to

their fund management activities) and so consideration will need to be given to the level of

activity carried out in Guernsey, with speci c consideration being given to outsourcing

arrangements.

Please see here for Ogier's brie ng applicable to holding, distribution and services companies

and here for Ogier's brie ng in respect of banks, insurance businesses and leasing vehicles.

We anticipate detailed guidance notes will be issued soon, which is likely to include some clarity

on the de nition of "adequacy" and will assist in interpreting the scope of delegation possible,

and con rm that the de nition of "employee" includes directors and employees of any third

party administrator on which the fund manager may rely to enable it to perform its functions.
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meetings of the board of directors (all of whom must have the necessary knowledge and

expertise to discharge their duties as a board) in Guernsey at adequate frequencies, given

the level of decision making required;

a quorum of the Board of Directors to be physically present in Guernsey at these meetings

(Directors do not need to be Guernsey resident);

minutes recording the strategic decisions of the company made at these meetings; and

retention of all company records and minutes in Guernsey.

have an adequate number of employees;

demonstrate adequate expenditure in Guernsey; and

have adequate physical presence in Guernsey. We expect the guidance notes to clarify that

"physical presence" in the context of fund management means access to premises.

taking decisions on the holding and selling of investments;

calculating risks and reserves;

taking decisions on currency and interest uctuations and hedging positions, and

preparing relevant regulatory and/or other reports for government authorities and

investors.

In summary the proposed economic substance requirements include two key tests:

The "Directed and Managed" testThe "Directed and Managed" test

Fund managers must be directed and managed in Guernsey, which requires:

AdequacyAdequacy

Having regard to the level of fund management carried on in Guernsey, fund managers must:

The Core Income Generating ActivitiesThe Core Income Generating Activities

Fund managers must conduct Core Income Generating Activities, or CIGAs, in Guernsey, which

comprise::

Further clari cation expectedFurther clari cation expected

The Guidance Notes are expected to con rm that some, but not all, CIGAs must be carried on in

Guernsey by a fund manager to satisfy the substance tests. Consideration will need to be given

to ensuring su cient CIGAs are carried on in Guernsey to avoid a letter-box entity

characterisation. The regulations anticipate that outsourcing on-Island will be allowed but
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Fund managers should review outsourcing arrangements in respect of Guernsey tax-resident

companies that fall within the scope of the new law and consider whether the third-party

service provider agreements in place enable them to meet the tests set out, particularly in

relation to provision of o ce space and appropriate access to su ciently senior employees.

As the legislation also includes " nance and leasing business" and "holding companies",

consideration should be given to any intra-group nancing and any holding company within

the group structure with a view to determining whether any entities within the fund's

structures in addition to the fund manager fall within scope.

It is anticipated that many structures will be compliant with the new requirements already –

consideration should still be given to whether amendments and updates are required to

Policies and Procedures as a result of the new regulation.

We anticipate further detailed guidance on the precise de nition of activities to fall within

the scope of the law, and the de nition of adequacy in respect of employees, expenditure

and premises under the tests.

outsourcing CIGAs o -island will not satisfy the substance requirements.

How this will work in practice is expected to be clari ed in the Guidance Notes.

A detailed analysis of the business model of the role of a fund's service providers will be needed

to establish whether and to what extent any restructuring or reworking of contracts may be

required to ensure the fund manager is demonstrating su cient substance in Guernsey for the

purposes of the proposed regulations.

SanctionsSanctions

The new law proposes sanctions for non-compliance to include progressive nancial penalties

ultimately leading to strike-o  from the register of Guernsey companies, and reporting to any

relevant tax or regulatory authorities in the EU.

The Ogier viewThe Ogier view

If you require further information or would like to discuss how the proposals may impact your

business, please get in touch with your usual Ogier contact.

Bulletin on the 2020 Guernsey Substance Amendment Regulations and the treatment of funds

under the substance regime can be found here.

About Ogier

Ogier is a professional services rm with the knowledge and expertise to handle the most

demanding and complex transactions and provide expert, e cient and cost-e ective services
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to all our clients. We regularly win awards for the quality of our client service, our work and our

people.

Disclaimer

This client brie ng has been prepared for clients and professional associates of Ogier. The

information and expressions of opinion which it contains are not intended to be a

comprehensive study or to provide legal advice and should not be treated as a substitute for

speci c advice concerning individual situations.

Regulatory information can be found under Legal Notice
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