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Those taking a close interest in property and construction in Guernsey will not have missed a

recent change to our planning laws following the States' agreement to introduce so-called

"Certi cates of Lawful Use". 

The word "use" in this context refers to how a property is used under the Use Classes provisions

of our planning law.  

The catalyst for this recent change was the use of the Stan Brouard Group site at its Garden,

Leisure and Furniture Store at Landes du Marche for retail purposes. The Stan Brouard Group

wanted to open a café at its premises but because the use of the site for retail was unlawful,

and because of existing policies, there was no 'gateway' to allow the planners to approve

development of a café on the site. 

It may be helpful to say here that where a site is approved for a particular use, a part of that

property can, in some circumstances, have another use provided that any other use is only

"ancillary" or "ordinarily incidental" to the use of the main part of the property. In this case,

because the use of the property for retail use was not lawful, the use of a part of the property as

a café could not be said to be ancillary to the use of the site for retail. The owner of the site

submitted a planning application for a café at the site and it was refused, and a subsequent

appeal against that decision was dismissed.

The fact that a situation existed where a site was being used unlawfully and yet there was no

way of regularising the situation was the subject of comment by the inspectors at the Planning

Inquiry for the Island Development Plan in 2015.  The Inspectors said the "existing situation …

brings no credit to the business, which has made the change of use without the necessary

planning permission and has not applied for retrospective planning permission [nor to] the

former Island Development Committee which failed or was unable to take enforcement action

at the appropriate time, nor to the Island planning system…".  These were harsh words which

must have struck a chord with certain States members, because the States asked the

Development & Planning Authority (DPA) to give thought as to how the situation could be
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regularised and to report back.

The DPA did so by way of a policy letter placed before the States in June 2017. That policy letter

made it clear that the use of the site was unlawful, but because of the time that had passed

(and partly because of a change in law) the Department was powerless to act. The DPA said

they had considered two ways of dealing with the situation. The rst was to change planning

policy, but that would require changes to the Strategic Land Use Policy (SLUP) and the Island

Development Plan (IDP) and it was clear that the time and cost involved in that exercise made

that idea very unattractive. The second idea was to use a provision in The Land Planning &

Development (Guernsey) Law 2005 which could possibly allow the DPA to issue Certi cates of

Lawful Use.  The States would have to agree to pass an Ordinance to allow the change, but that

was a far simpler process than reviewing the SLUP and IDP.

A Certi cate of Lawful Use, if issued, would have the e ect of making the use of the Stan

Brouard premises lawful, which would be the 'gateway' needed for use of a part of the site as a

café. 

The policy letter asked the States to approve a change in the law to allow the DPA to move

forward with the idea of being able to issue Certi cates of Lawful Use. The policy letter was not

debated for too long, though there were some comments that such a change in the law could

be exploited by land owners who could " out the planning law" and "if they can get away with it

long enough" they will be able to apply for a Certi cate of Lawful Use and make their unlawful

development lawful. Reassurances were given that the changes brought about by the 2005 law

make it highly unlikely that a similar situation could arise again – though there was one other

case known about which might also bene t from the change in the law.

The States decided to approve the change in the law and has since approved The Land Planning

and Development (Certi cates of Lawful Use) Ordinance, 2019 which comes into force on 6 May

2019.

There will not be many land owners who will be able to bene t from this change. To apply for a

Certi cate of Lawful Use it must be shown that, albeit the use of the property was unlawful, it is

deemed to be lawful because, in brief, no enforcement proceedings can be issued because of

passage of time (either 4 years from the date that the planning department rst knew about

the breach or 10 years from the date of a breach in a case where the department did not know

about it), or where the change of use occurred before 6 April, 2009.

About Ogier

Ogier is a professional services rm with the knowledge and expertise to handle the most

demanding and complex transactions and provide expert, e cient and cost-e ective services

to all our clients. We regularly win awards for the quality of our client service, our work and our

people.
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Disclaimer

This client brie ng has been prepared for clients and professional associates of Ogier. The

information and expressions of opinion which it contains are not intended to be a

comprehensive study or to provide legal advice and should not be treated as a substitute for

speci c advice concerning individual situations.

Regulatory information can be found under Legal Notice
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