
1. There is a su cient connection with England and Wales.

2. There is a reasonable possibility of bene t to those applying for the winding-up order

3. There is at least one person interested in the distribution of assets within the Court's

jurisdiction
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English court's jurisdiction to wind up foreign companiesEnglish court's jurisdiction to wind up foreign companies

The English jurisdiction to wind up foreign companies is found pursuant to section 221 of the

Insolvency Act, 1986, where foreign companies fall within the de nition of 'unregistered

companies' contained within section 220:

"any association and any company, with the exception of a company registered under the

Companies Act 2006 in any part of the United Kingdom"

It is well established that the English court will only exercise its jurisdiction to wind up companies

incorporated outside of England and Wales with caution.  The classic test, emanating from ReRe

Real Estate Development Co [1991] BCLC 210Real Estate Development Co [1991] BCLC 210, is that English courts will only exercise their

jurisdiction to wind up a foreign company where[1]:

Therefore careful thought needs to be given to whether England and Wales is the most

appropriate jurisdiction to launch costly legal proceedings.  Below are two examples where the

English Courts have found that England was not the proper jurisdiction.  Accordingly these cases

should be borne in mind when considering options in England as against companies who are

incorporate elsewhere.
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i. 

Refusal Refusal to to Wind-Up a Foreign Wind-Up a Foreign Company: Company: Re Re BuccamentBuccament Bay Bay Limited [2014] Limited [2014] EWHC 3130EWHC 3130

(Ch)(Ch)

In Re Buccament Bay Limited, the issue was whether the Court would exercise its jurisdiction

over two companies incorporated in St Vincent and the Grenadines ("SVG") rather than England

and Wales ("E&W").

The subject matter debts arose in relation to land in SVG governed by SVG law, where all assets

and key management were located. Conversely, the contract was formally signed in E&W, funds

were routed to the Caribbean through an E&W group company, and 30 sta  were employed in

E&W.

The Judge found that in the circumstances limbs (i) and (iii) of the Re Real EstateRe Real Estate

Development CoDevelopment Co test were satis ed. However, given the adequacy of the SVG liquidation

procedure and undisputed evidence that an English liquidator would face di culties gaining

control of assets, there was no reasonable possibility that the petitioners would derive a bene t

from a winding-up in E&W.

The Judge further cited authority to the e ect that the E&W Court should be cautious about

assuming jurisdiction over foreign matters even where it had 'jurisdiction' in a broad sense.

Given the imsiness of the connection, the petition might have been expected to be dismissed

under (i), the 'su ciency of connection' requirement.

The lesson to be learned from this case is that Insolvency Practitioners and lawyers should

exercise caution when looking at winding up a foreign company in E&W.  Careful thought should

be given to whether or not a clear bene t to winding up in E&W can be demonstrated; and

whether or not there are assets in E&W will be a signi cant factor. If no clear bene t can be

demonstrated, it may be that winding up in the jurisdiction of incorporation is the safer route.

English Administration of BVI Company Declared Invalid on Application of BVI Liquidator:English Administration of BVI Company Declared Invalid on Application of BVI Liquidator:

MacKellar v Gri n and Anr [2014] EWHC 2644 (Ch)MacKellar v Gri n and Anr [2014] EWHC 2644 (Ch) 

The appointment in E&W of an administrator over a BVI company whose centre of main interest

("COMI") was not England and Wales was invalid, and the High Court of E&W was prepared to

make a declaration to that e ect in support of a Virgin Islands liquidator.

The lender under a charge (the "Chargee") of almost the entire assets (an o ce block in

England and Wales) of a BVI company (the "Company") appointed administrators ("the

Administrators") in England and Wales. The Administrators sold the property, leaving a large

shortfall for the Chargee.  A BVI liquidator of the Company applied to the High Court of England

and Wales and was granted:
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recognition of the BVI liquidation under the Cross Border Insolvency Regulations 2006 as

foreign main proceedings; and

ii. 

a declaration that the Administrators’ appointment had been invalid, on the basis that the

Company’s COMI had not been in the UK as required by the Insolvency Act 1986  (E&W) and

the EC Regulation on Insolvency Proceedings.

 

The English High Court held, with relation to arguments raised that the COMI was in England,

that Asset location was of no particular weight.  Further, agents operating in the jurisdiction are

only relevant insofar as they discharge “head o ce” functions (of which there was no evidence

in this case) and not just limited commercial activities.  The Administrators further argued that

the shortfall following sale meant there was no loss to the Company, which rendered the

Liquidator's declaration of no practical utility. On this point the Judge stated that a Liquidator

was entitled to have the validity of the Administrators' appointment determined and, while not

policing them, the Court had its own interest in ensuring administrators were properly

appointed.

Conclusion Conclusion 

The above cases demonstrate the caution which should be applied by Insolvency Practitioners

and lawyers when considering either the winding up of companies not incorporated in the

jurisdiction making the order, or the appointment of English administrators over a foreign

company. Failure to exercise such caution can store up potential problems which might only

emerge a considerable distance down the line.

 

 

[1] Stocznia Gdanska SA v Latreefers Inc (No 2) [1998] EWHC 1203 (Comm), applying Re Real

Estate Development Co [1991] BCLC 210.
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[1] Stocznia Gdanska SA v Latreefers Inc (No 2) [1998] EWHC 1203 (Comm), applying Re Real

Estate Development Co [1991] BCLC 210.
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