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4  Ogier 

Ogier's global fund finance team comprises experts located across all major international time zones.  

 

Ogier has nine offices with locations in the BVI, the Cayman Islands, Guernsey, Jersey, Hong Kong, London, Luxembourg, Shanghai and Tokyo. 

  

Whilst the security package for a subscription facility will typically include security over (a) uncalled capital commitments, (b) the right to call capital 

and enforce payment from investors, and (c) the bank account into which capital commitments are deposited, there are local security considerations 

to take into account depending on the particular jurisdiction where the fund is located. 

  

In this autumn edition of Ogier's fund finance briefings we consider the key differences in the subscription facility security package across the laws of 
the jurisdictions on which we advise (namely, BVI, the Cayman Islands, Guernsey, Jersey and Luxembourg). 
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5  Ogier 

1 Most common fund vehicle? 
 

BVI Cayman Islands Guernsey Jersey Luxembourg 

Depends on client preference, 
custom in particular jurisdiction and 
tax treatment optimisation, but can 
be either: 

• BVI company limited by shares 
(BVI Company); or 

• BVI limited partnership (BVI LP). 

Exempted limited partnership Limited partnership Limited partnership Unregulated: SCS (common limited 
partnership), SCSp (special limited 
partnership), securitisation vehicles 

Regulated: UCITS (open ended fund), 
SIF (Specialised Investment Fund),  
RAIF (Reserved Alternative 
Investment Fund) 

2 Is it a legal entity? 
 

BVI Cayman Islands Guernsey Jersey Luxembourg 

BVI Company: Yes 

BVI LP: No 

A Cayman Islands exempted 
limited partnership is not a legal 
entity – it acts through its general 
partner (GP). The GP would 
typically either be a Cayman 
company or limited liability 
company (LLC), a Cayman 
exempted limited partnership 
(which itself would have its own 
GP) or a foreign entity. 

A Guernsey limited partnership 
is not a legal entity – it acts 
through its general partner (GP). 
The GP would typically either be 
a Guernsey company, a 
Guernsey limited partnership 
(which itself would have its own 
GP) or a foreign entity. 

A Jersey limited partnership is not 
a legal entity – it acts through its 
general partner (GP). The GP 
would typically be a Jersey 
company, a Jersey limited 
partnership (which itself would 
have its own GP) or a foreign 
entity. 

Yes, other than the SCSp (special 
limited partnership), which has no 
separate legal personality. 
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3 Are local security documents required or advisable? 
 

BVI Cayman Islands Guernsey Jersey Luxembourg 

In the case of both a BVI Company 
and a BVI LP, it is not necessary to 
have a local security agreement to 
document the security over the 
uncalled capital commitments and 
the rights to call capital.   

Nor, in either case, is it necessary 
to have a local security agreement 
to document security over the bank 
account into which capital 
commitments are deposited – the 
bank account would not usually be 
located in the BVI so the bank 
account security would be 
governed by the laws governing the 
account (typically US or English 
law). 

It is not necessary to have a local 
security agreement to document 
the security over the uncalled 
capital commitments and the 
rights to call capital.  

Nor is it necessary to have a local 
security agreement to document 
security over the bank account 
into which capital commitments 
are deposited – the bank account 
would not usually be located in the 
Cayman Islands so the bank 
account security would be 
governed by the laws governing 
the account (typically US or 
English law). 

It would be typical to have a 
local security interest agreement 
to document the security interest 
over the uncalled capital 
commitments and the rights to 
call capital.  

It would also be typical for a 
local security interest agreement 
to document security over the 
bank account into which capital 
commitments are deposited if 
the bank account is located in 
Guernsey.  If the bank account 
is located outside of Guernsey, 
the bank account security would 
be governed by the laws 
governing the account (typically 
US or English law). 

It would be typical to have a local 
security interest agreement to 
document security interests over 
the uncalled capital commitments 
and the GP's rights to call capital 
(it is also possible to secure the 
GP's interests under the Jersey 
limited partnership agreement). 

It would also be typical for a local 
security interest agreement to 
document security over the bank 
account into which capital 
commitments are deposited if the 
bank account is located in Jersey.  
If the bank account is located 
outside of Jersey, the bank 
account security would be 
governed by the laws governing 
the account (typically US or 
English law). 

Luxembourg law – as the law of the 
place where the assets subject to the 
security interest are situated – will 
apply in relation to the creation, 
perfection and enforcement of security 
interests over such assets.   

Claims governed by Luxembourg law 
or owed by a debtor located in 
Luxembourg, or accounts opened with 
banks located in Luxembourg, will be 
considered as located in Luxembourg. 

Thus it is necessary to have local 
security documents over the assets 
located or deemed to be located in 
Luxembourg. 
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4 How is the security typically structured? 
 

BVI Cayman Islands Guernsey Jersey Luxembourg 

Security over uncalled capital 
commitments and rights to call 
capital are typically expressed as 
an assignment by way of security. 

Security over a BVI bank account 
would typically be expressed as a 
bank account charge. 

Security over uncalled capital 
commitments and rights to call 
capital are typically expressed as 
an assignment by way of security 
and it is usual for both the fund 
and the GP to be party to the 
security agreement (this is the 
case notwithstanding that the 
Exempted Limited Partnership 
Law, 2014 provides that the right 
to make capital calls and receive 
the proceeds of them are assets of 
the exempted limited partnership 
held on trust by the GP). 

Security over a Cayman Islands 
bank account would typically be 
expressed as a bank account 
charge and would be entered into 
by the fund acting through its GP. 

Security over uncalled capital 
commitments and rights to call 
capital are typically expressed 
as an assignment by way of 
security and it is usual for both 
the fund and the GP to be party 
to the security interest 
agreement (this is the case 
notwithstanding that the right to 
make capital calls and receive 
the proceeds of them are 
typically assets of the limited 
partnership held on trust by the 
GP). 

Security over a Guernsey bank 
account would typically be 
expressed as a bank account 
security interest agreement and 
would be entered into by the 
fund acting through its GP. 

Security over uncalled capital 
commitments, rights to call capital 
and a GP's interests under a 
Jersey limited partnership 
agreement are created by the 
fund, the GP and the secured 
party entering into a Jersey law 
governed security agreement 
which includes a description of the 
assets to be secured (it is usual 
for both the fund and the GP to be 
party to the security interest 
agreement (this is the case 
notwithstanding that the right to 
make capital calls and receive the 
proceeds of them are typically 
assets of the limited partnership 
held on trust by the GP)).  Security 
is not created by way of 
assignment, therefore it is not 
necessary for notice of the 
creation of such security to be 
served on the investors (although 
in practice notices are often sent).  

Security over a Jersey bank 
account would typically be 
expressed as a bank account 
security interest agreement and 
would be entered into by the fund 
acting through its GP. 

Security over uncalled capital 
commitments and rights to call capital 
are typically expressed as a pledge 
agreement or security assignment.   

Security over an account into which 
the investors deposit their capital 
commitments  would typically be 
expressed as a bank account pledge. 

The creation of such security is 
governed by the law of 5 August 2005 
on financial collateral arrangements, 
as amended (the Financial Collateral 
Law). As such, it is not subject to any 
particular formalities other than that 
the attachment of the secured 
collateral is capable of being 
evidenced in writing. 
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5 Priority/Perfection Steps? 
 

BVI Cayman Islands Guernsey Jersey Luxembourg 

Where the security is created by a 
BVI Company: 

Priority of the security over the 
uncalled capital commitments is 
achieved by publicly registering 
particulars of the security at the BVI 
Registry of Corporate Affairs (the 
BVI Registry) under S. 163 of the 
BVI Business Companies Act, 2004 
(the BCA). There are no particular 
perfection requirements prior to 
enforcement, but giving notice of 
the creation of the security interest 
to the investors will facilitate the 
secured party's rights on 
enforcement and ensure that 
payment to the secured party over 
the BVI Company is good 
discharge. 

Priority of the security over the 
bank account into which capital 
commitments are deposited (if the 
account is located in the BVI) is 
achieved by the same public 
registration process as described 
above. Again, there are no 
particular pre-enforcement 
perfection requirements, however 
notice of the creation of the security 
interest to the account bank will 
facilitate later enforcement.  

Where the security is created by a 
BVI LP: 

Priority of the security over the 
uncalled capital commitments is 
achieved by giving notice of the 

Priority of the security over the 
uncalled capital commitments is 
achieved by giving notice of the 
creation of the security interest to 
the investors.  

Priority of the security over the 
bank account into which capital 
commitments are deposited (if the 
account is located in the Cayman 
Islands) is achieved by giving 
notice of the creation of the 
security interest to the account 
bank. 

Creation (and therefore priority) 
of the security interest over the 
uncalled capital commitments is 
achieved by giving notice of the 
creation of the security interest 
to the investors.  

Creation (and therefore priority) 
of the security interest over the 
bank account into which capital 
commitments are deposited (if 
the account is located in 
Guernsey) is achieved by giving 
notice of the creation of the 
security interest to the account 
bank. 

Security interests over Jersey 
assets must be perfected in order 
for such security to be enforceable 
against third parties (such as 
insolvency officials).  Perfection of 
security over the uncalled capital 
commitments, rights to call capital 
and a GP's interests under a 
Jersey limited partnership 
agreement is achieved by 
registering such security interests 
on the Jersey security interests 
register (the SIR).  Importantly 
there is no requirement for notice 
of the creation of such security to 
be given to the investors or for an 
acknowledgement to be provided 
by such investor.  Priority will be 
determined by the date on which 
such security is registered. 

Perfection over the bank account 
into which capital commitments 
are deposited (if the account is 
located in Jersey and is held by 
the same legal entity as the 
secured party) is achieved when 
the fund, the GP and the secured 
party enter into the Jersey account 
security interest agreement.  

Perfection over the bank account 
into which capital commitments 
are deposited (if the account is 
located in Jersey and is held by a 
different legal entity to the secured 
party) is achieved by an 
assignment by way of security to 
the secured party and notice of 
such assignment being given to 
the account bank or by the 

No notification is required in order to 
validly create and perfect the security. 

However, an investor may 
nevertheless validly discharge 
its/his/her obligation under the 
subscription assignment as long as 
it/he/she has no notice of the security.  

Notification of the pledge/assignment 
is therefore recommended even if not 
required for perfection purposes. 

Priority of the above mentioned 
security interests is determined by the 
timing of giving such notices. 
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BVI Cayman Islands Guernsey Jersey Luxembourg 

creation of the security interest to 
the investors. 

Priority of the security over the 
bank account into which capital 
commitments are deposited (if the 
account is located in the BVI) is 
achieved by giving notice of the 
creation of the security interest to 
the account bank. 

Where the general partner (GP) of 
the BVI LP is a BVI Company, the 
custom is also to publicly register 
security against the GP itself under 
S. 163 of the BCA (notwithstanding 
that security is over a BVI LP 
assets rather than the GP's assets). 
While it has not been judicially 
decided or otherwise made clear 
that BVI LP security is so 
registrable under the BCA or 
whether this will preserve security, 
most practitioners advise 
registration by a GP in relation to a 
BVI LP assets. 

account bank, the fund, the GP 
and the secured party agreeing in 
writing that the account bank will 
act on the instructions of the 
secured party.  Perfection can also 
be achieved by way of registration.   
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6 Security Registrations? 

BVI Cayman Islands Guernsey Jersey Luxembourg 

See responses above for public 
registration of security interests 
under S. 163 of the BCA.  While 
public registration of security 
created by a BVI Company is not 
required to preserve validity, public 
registration does preserve priority 
over subsequently created or 
unregistered charges. 

As also noted, where a GP of a BVI 
LP is a BVI Company, custom is 
also to publicly register security 
against the GP itself under S. 163 
of the BCA. 

In addition to public registration at 
the BVI Registry under S. 163 of 
the BCA (which is optional, but 
advisable to preserve priority) all 
BVI Companies are required under 
S. 162 of the BCA to maintain a 
register of mortgages and charges 
into which details of security 
interests created by a BVI 
Company need to be entered. The 
register of mortgages and charges 
is an internal register only and 
failure to make an entry does not 
affect priority or validity of the 
security.  

Again, similar to public registration, 
where a BVI Company is a GP of a 
BVI LP that has granted security, it 
is customary for the GP to make an 
entry in its register of mortgages 
and charges in respect of security 
interests created by it in its capacity 
as GP, but there is no strict 
requirement to do this. 

There is no central security 
registration regime in the Cayman 
Islands for this type of security. 
Cayman companies and LLCs are 
required under section 54 of the 
Companies Law to maintain a 
register of mortgages and charges 
into which details of all security 
interests granted by a Cayman 
company or a LLC need to be 
entered. The register of mortgages 
and charges is an internal register 
only and failure to make an entry 
does not affect priority or validity 
of the security.  

Where a Cayman company or LLC 
is the GP or ultimate GP of a fund 
that has granted security, it is 
customary for the GP or ultimate 
GP to make an entry in its register 
of mortgages and charges in 
respect of security interests 
granted by it in its capacity as GP 
or ultimate GP (as the case may 
be), but there is no strict 
requirement to do this. 

There is no publicly available 
record of charges or other 
security interests in Guernsey 
for this type of security. Some 
Guernsey companies do 
maintain a register of mortgages 
and charges into which details of 
all security interests granted by 
it are commonly entered.  
However, this register of 
mortgages and charges is an 
internal register only and 
omitting to make an entry does 
not affect priority or validity of 
the security.  

Where a Guernsey company is 
the GP or ultimate GP of a fund 
that has granted security, the 
GP or ultimate GP may make an 
entry in its register of mortgages 
and charges (if it maintains one) 
in respect of security interests 
granted by it in its capacity as 
GP or ultimate GP (as the case 
may be), but there is no legal 
requirement to do this. 

As referred to above, perfection of 
certain types of security is 
achieved by way of registration of 
the security interests created 
under the relevant Jersey security 
agreement.  The SIR is publicly 
searchable and will include details 
of the grantor, a high level 
summary of the collateral which is 
secured and the period of 
registration (which can be up to 99 
years).  Registration fees for a 
registration of 99 years are £150.  
Importantly there is no need to 
include the names of the investors 
as part of the registration process. 

No notification is required in order to 
validly create and perfect the security 
over the uncalled capital commitment. 

However, an investor may 
nevertheless validly discharge 
its/his/her obligation under the 
subscription assignment as long as 
it/he/she has no notice of the security.  

Notification of the pledge/assignment 
is therefore recommended even if not 
required for perfection purposes. 

Priority of the above mentioned 
security interests is determined by the 
timing of giving such notices. 

Perfection of the security interest over 
the bank account into which capital 
commitments are deposited (if the 
account is located in Luxembourg) is 
achieved by giving notice (to be 
acknowledged by the account bank) of 
the creation of the security interest to 
the account bank 
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7 Are there any other jurisdiction specific issues? 

- relevant to the typical financing, guarantee and security package sought on a funds finance deal (legal / regulatory) 

BVI Cayman Islands Guernsey Jersey Luxembourg 

A proposed new BVI Limited 

Partnership Act is expected to be 

introduced within the next 6 months 

(following delays after Hurricanes 

Irma and Maria) which will include 

clear statutory rules for the 

registration and priority of security 

granted by BVI LPs. 

 

   Restriction on borrowing  

UCITS (open-ended funds) may only 
borrow the equivalent of 10% of their 
net assets, on a temporary basis. 

Restriction on the granting of 
security/guarantee 

UCITS are prohibited from acting as a 
guarantor on behalf of third parties.  

Securitisation vehicles may only grant 
security interests over their assets or 
guarantees in order to secure the 
obligations they have assumed in view 
of the securitisation or in favour of 
their investors (and not creditors 
generally).  

Impact of leverage under the AIFMD/ 
Luxembourg AIFM Law 

When the borrower qualifies as an 
alternative investment fund (AIF), the 
use of leverage may trigger the 
obligation to appoint an authorized 
AIFM and a depository. 

Luxembourg AIFM Law 

Depending on the terms of the fund 
documentation, the AIFM and the 
depositary may have to be involved in 
the transaction. 
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