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Jurisdiction in the dock
WHAT THE PRIVY COUNCIL RULING IN CROCIANI MEANS FOR EXCLUSIVE JURISDICTION CLAUSES

On 26 November 2014, the Judicial 
Committee of the Privy Council  
(the Board)1 delivered judgment in  

the long-running case of Crociani and Others  
v Crociani and Others [2014] UKPC 40. The  
case was an appeal from Jersey’s Court of  
Appeal, and dealt principally with the thorny 
issue of ‘exclusive jurisdiction’ clauses in the 
context of trust deeds. When do they arise?  
What do they mean? When can they be avoided?

At the heart of these questions lay a more 
fundamental issue that has vexed and divided 
judges and academics alike: what are the  
essential similarities and differences between 
contracts and trust deeds when it comes to  
the enforcement of their express terms?

The definitive ruling of Jersey’s highest  
appeal court, on a topic that has seen little 
judicial guidance in other common-law 
jurisdictions, was awaited with interest  
both at a specific and general level, and by  
an audience transcending the boundaries  
of this particular bailiwick. Not only does  
the judgment provide instruction on the  
manner in which exclusive jurisdiction  
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ABSTRACT
• The Judicial Committee of the Privy Council has 

ruled on the operation of exclusive jurisdiction 
clauses in trust deeds.

• This case was heard on appeal from the Jersey  
Court of Appeal, but the principle is likely to be 
applicable more broadly because of a lack of 
authority in other jurisdictions.

• Exclusive jurisdiction clauses will operate prima  
facie, but subject to disapplication.

• The burden for demonstrating that such 
disapplication is appropriate is less than in a 
contractual situation. This is because there is a 
fundamental difference between contracts and  
trust deeds, not least the operation of inherent 
jurisdiction in relation to the latter.

• Whether this difference has broader ramifications  
for trust deeds remains to be seen. There is an 
argument that it undermines the certainty of  
other clauses in trust deeds.

• The use of phrases such as ‘forum for administration’ 
and ‘exclusive jurisdiction’ are potentially troublesome 
because they rely so much on context. Careful 
drafting is required to ensure that the words used 
reflect the intentions of the parties.

1 Lord Neuberger, Lord Mance, Lord Reed, Lord Hughes and Lord Hodge
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clauses might be drafted in future (and  
the scope of their operation and application), 
but it also provides insight into a broader 
question of the substance of a trust deed.

THE BACKGROUND
The case can briefly be summarised for the 
purposes of this article as follows. A trust  
called the Grand Trust was established in 1987. 
According to clause 15 of the trust deed, the 
Grand Trust was to be governed by Bahamian  
law. The Bahamas was also said to be the  
forum for administration.

Clause 12 of the trust deed provided that  
the original Bahamian trustees were able  
to resign in favour of trustees in another 
jurisdiction, and to declare that the Grand  
Trust should be subject to and governed  
by the law of the country of residence or 
incorporation of the new trustee.

From this point on, clause 12 said that:
‘… the rights of all persons and the construction  
and effect of each and every provision hereof  
shall be subject to the exclusive jurisdiction of  
and construed only according to the law of the  
said country which shall become the forum for  
the administration of the trusts hereunder’.  
(Italics added for emphasis.)
From October 2007, there were Jersey 

trustees so that, pursuant to clause 12, Jersey 
law was the governing law of the Grand Trust.  
In February 2012, Mauritian trustees were 
appointed so that, again pursuant to clause  
12, Mauritian law was the governing law  
of the Grand Trust.

In early 2013, proceedings were brought in  
the Royal Court of Jersey seeking to impugn 
certain payments made, and actions taken,  
while the trust was administered by the  
Jersey trustees (i.e. between October 2007  
and February 2012). One of the parties sought  
a stay of the Jersey proceedings on the basis  
that the effect of clause 12 was to confer  
exclusive jurisdiction on the courts of Mauritius 
to deal with trust disputes arising out of the 

Grand Trust. The case proceeded through  
the Royal Court of Jersey at first instance,2  
to Jersey’s Court of Appeal,3 and, finally,  
to the Judicial Committee of the Privy  
Council. The appeal was heard in October  
2014 and judgment was delivered on 26  
November 2014.

CLAUSE AND EFFECT
The essential question for the Board  
was whether clause 12 conferred exclusive 
jurisdiction on the courts of Mauritius to  
deal with trust disputes arising out of the  
Grand Trust. The answer was an emphatic  
‘no’. The Board’s reasoning derived from an 
interpretation of the specific words and context 
of clause 12.4 Therefore, in some respects,  
the lessons to be learned are unique to the  
Grand Trust. However, it is right to say that  
the judgment does yield broader instruction  
on the perils of loose language and/or 
assumptions as to meaning.

As an opening gambit, the Board acknowledged 
that there was ‘obvious force and, at least on  
an initial reading, very considerable attraction’  
in an argument that the exclusive jurisdiction  
of a particular country impliedly conferred  
such jurisdiction on the courts of that country  
in relation to disputes as well. However, ‘less 
immediate’ was an argument that the same 

2 [2013] (2) JLR 369
3 [2014] JCA 089
4 The interpretation of trust deeds under Jersey law has recently been 

confirmed (in September 2014) in Consolidated Resources Armenia v  
Global Gold [2014] JRC 169. Applying the principles set out in the earlier 
case of Trilogy Management Ltd v YT Charitable Foundation (International) 
Ltd [2012] JCA 152, the Royal Court confirmed that: (i) the aim is to establish 
the presumed intention of the parties from the words used; (ii) the words 
must be construed against the background of surrounding circumstances; 
(iii) the words must be read in the context of the document as a whole; (iv) 
the words must be given their ordinary meaning; (v) where parties have used 
unambiguous language, that meaning must be applied; and (vi), if there are 
two meanings, then the meaning that accords with business common sense 
should prevail
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conclusion could derive from the reference  
to a country as the ‘forum for administration’.

The Board, therefore, began by asking itself 
what ‘forum for administration’ and ‘exclusive 
jurisdiction’ actually meant both generally and  
in the context of clause 12.

Forum for administration
The Board accepted that, in the right 
circumstances, the phrase ‘forum for 
administration’ could refer to the courts  
that were intended to enforce the terms of  
a trust. Indeed, it cited authority where the  
words had been used in that manner. However,  
it added that the phrase did not have ‘such a 
well-established technical significance’ that it 
could mean this and only this. According to the 

Board, the phrase could also refer (as the 
respondents’ contended) simply to ‘the place 
where the trust is administered in the sense  
of its affairs being organised’. 

The Board scrutinised the word ‘forum’. It 
concluded that the word was of such breadth  
and flexibility that it could potentially be used  
to refer to a court, but equally could simply refer 
to a ‘place for any purpose’. Every court is a 
forum, but not every forum is a court. Moving  
on to the word ‘administration’, the Board also 
saw ambiguity in potential meaning between  
‘the function of the court’ and the ‘running of  
the trust’.

It is apparent from this simple yet effective 
deconstruction exercise that the combination of 
these words does not create a technical phrase 
that is greater than the sum of its parts. For the 
draftsman, it emphasises the danger of assuming 

that phrases have precise technical and legal 
significance simply through long usage in 
precedents. There is inherent uncertainty  
in using this phrase, and, if it is to be used  
(which is probably now not to be recommended, 
at least not in isolation), the context of its 
engagement will be crucial.

In the context of the Grand Trust, the  
Board concluded that the phrase was intended  
to mean only ‘the place where the trust is 
administered in the sense of its affairs being 
organised’. The Board thought that, had the 
draftsman of the trust deed meant the phrase  
to include the judicial resolution of disputes, 
there would have been express drafting to  
this effect. Thus, the Board saw a subtle but 
potentially fundamental difference between  

the wording ‘[ jurisdiction X] as the forum  
for administration’ and ‘the courts of 
[ jurisdiction X] as the forum for administration’. 
Even more subtle, but possibly just as integral, 
was a difference between saying that ‘the  
forum for administration is [ jurisdiction X]’  
and that ‘the forum for administration is in 
jurisdiction X’. Again, the emphasis on careful 
drafting is evident.5

There is inherent uncertainty in using the phrase ‘forum  
for exclusive jurisdiction, and, if it is to be used, the context  

of its engagement will be crucial

5 It is of note that the Board concluded that, even if the term ‘forum for 
administration’ had provided jurisdiction for the judicial resolution of disputes, 
it was doubtful that this jurisdiction was exclusive. This overrules the previous 
position in Koonmen v Bender [2002] JCA 218, where the Court of Appeal 
held that: ‘… there is no meaningful distinction between these two expressions 
[exclusive jurisdiction and forum of choice]. If a clause provides that disputes 
shall be referred to a particular forum, or that that forum shall be the forum  
for the resolution of such disputes, that constitutes an agreed choice of  
forum, whether or not the word “exclusively” is added.’
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In addition, the Board considered it ‘perfectly 
feasible’ to think that the draftsman’s aim  
was to stipulate simply where the Grand Trust’s 
affairs were to be conducted. For example,  
it may potentially have been relevant to the  
tax treatment of the trustees to be able to  
show that they had no connection with a 
particular country.6

The Board did not go further and provide 
guidance on what local activity might be 
necessary to comply with a requirement that  
the affairs of trust be organised or administered 
in a specified jurisdiction. There can be no hard 
and fast rule – the context of the trust in question 
will be critical. However, it does leave some 
questions ripe for further clarification. 

It would seem unlikely to constrain a trustee 
from outsourcing accounting tasks, or appointing  
a foreign investment manager. By contrast, it 
would perhaps seem likely to require the keeping 
of records in the jurisdiction. However, this  
is simply the author’s personal view. Does it 
require all trustee decisions to be taken in the 
jurisdiction? Is it to be defined by reference  
to the place where regulatory requirements –  
for example, obligations under anti-money 
laundering legislation – must be complied  
with? Is it, as Professor Paul Matthews says  
at paragraph 21 of his seminal article ‘What  
is a Trust Jurisdiction Clause?’,7 to be defined  
by the jurisdiction whose courts are empowered 
to assist in non-hostile questions such as 
construction of terms, disclosure of documents, 
distributions, Beddoe applications and the 
appointment/removal of trustees?8 

Exclusive jurisdiction
The Privy Council then turned to the meaning  
of ‘exclusive jurisdiction’. The appellants had 
argued that this was clearly intended to include 
the exclusive jurisdiction of the courts of the 
particular country. However, the respondents had 
argued that the purpose of ‘exclusive jurisdiction’ 
was to avoid ‘dépeçage’ – i.e. a situation where 
different aspects of the Grand Trust might be 

subject to different governing laws. The purpose 
of the provision was, therefore, to ensure 
consistent universal application of the same  
law in the administration of the trust.

Again, the Privy Council favoured the 
respondents’ point of view. As well as repeating  
the point that there was no express reference to 
the courts of the country in question (only to the 
country itself ), the Privy Council also saw an 
inconsistency between clauses 12 and 15 on the 
appellants’ own arguments. The Privy Council 
considered that it could not have been intended  
for the exclusive jurisdiction of the courts of a 
particular country only to have come into play  
on the appointment of new trustees pursuant to 
clause 12, but not to have been operative in the 
context of clause 15 (while the Grand Trust 
remained originally governed by Bahamian law). 
There was no sense in such a position.

The Privy Council added that, if a provision  
in a document was to provide a particular court 
with exclusive jurisdiction, then ‘one would 
expect it to be clear in its effect’.

CONTRACTS VERSUS TRUSTS:  
THE DEBATE CONTINUES
Although it was not strictly necessary, the  
Board did consider whether the proceedings  
in Jersey would have been permitted to continue 
even if there had been an exclusive jurisdiction 
clause in favour of the courts of Mauritius. In  
this context, the Board concluded that there  
are fundamental differences between a contract 
and a trust deed which point to the need for  
a different approach in the context of the 
operation, applicability and enforcement  
of exclusive jurisdiction clauses.

6 The Board cited UK capital gains tax provisions as an example, where both 
s52(1) Capital Gains Tax Act 1979 and s69(1) Taxation of Chargeable Gains 
Act 1992 make reference to the place where ‘the administration of the trusts is 
ordinarily carried on’

7 Jersey and Guernsey Law Review, 7:3 (2003)
8 Professor Matthews notes that such applications were once referred to as 

‘administration actions’
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The historical context
In order to understand the background to this 
conclusion, it is necessary to summarise briefly 
the history of the law in Jersey in this area. In 
EMM Capricorn Trustees v Compass Trustees,9 it 
was put to the court that an exclusive jurisdiction 
clause in a trust deed should be given the same 
weight as in a contract. The Royal Court (Birt DB, 
as he then was) rejected this submission at 
paragraph 16: 

‘But that is to ignore the difference between the two 
documents. If A and B agree in a contract that they 
will refer any dispute to the courts of a particular 
country, one can well understand why they should 
generally be held to their bargain. They have agreed 
it; why should one of them then be allowed to go back 
on what has been freely agreed? But the position is 
very different in relation to a trust. The exclusive 
jurisdiction provision of a trust deed will have been 
agreed only between the settlor and the original 
trustee. Actions in relation to the trust may be brought 
by beneficiaries who were never parties to the trust 
deed; indeed they may not even have been alive at the 
time of its execution. The policy considerations which 
lead to a party to a contract being held to his choice of 
exclusive jurisdiction cannot apply to a beneficiary who 
played no part in the choice of exclusive jurisdiction 
made in the trust deed.’
The Royal Court then reiterated (at paragraph 

18) the differing policy considerations pertinent 
to contracts and trusts expressly in relation  
to exclusive jurisdiction clauses, meaning the 
application of a common test but ultimately  
with a different pass mark (at paragraph 19):

‘In our judgment, the policy considerations which  
result in such a heavy burden being placed upon  
a party to a contract who seeks to resile from an 
exclusive jurisdiction clause do not apply with equal 
force in the case of a trust deed and we do not  
think that such a clause should be given the same 
weight in a trust deed as it is in relation to a contract.’ 
(Paragraph 18.)

‘In our judgment, the correct approach for trusts  
is that established for exclusive jurisdiction clauses in 
relation to contracts but with the burden upon the 

plaintiff being less onerous than in contract cases.’ 
(Paragraph 19.)
The Royal Court limited the scope of  

its judgment to the treatment of exclusive 
jurisdiction clauses. It drew its conclusions  
from the peculiarities of exclusive jurisdiction 
clauses, applying those in a trust framework. It did 
not suggest that differing policy considerations 
resulted in the broader malleability of provisions 
in trust deeds generally.

The issue was then considered by the Jersey 
Court of Appeal in Koonmen v Bender,10 where 
Rokison JA started from the same fundamental 
premise: that the approach to exclusive 
jurisdiction clauses should be the same in  
both contracts and trusts. However, Rokison  
JA alluded to broader differences between 
contracts and trusts deeds:

‘…the courts still retain a discretion to override an 
express choice of forum in a contract or trust deed. 
But prima facie, the court’s function is to interpret and 
apply the agreement of the parties or the expressed 
intention of those creating the trust deed, and, as a 
general rule, the courts will give effect to a choice of 
forum. The court will override an agreed choice of 
forum only in exceptional circumstances. The rule is 
clearly stated in Dicey and Morris in rule 32(2) and in 
the following text and the cases thereafter cited. 
Although it may be argued that the presumption in 
favour of applying the express provisions of a trust 
deed may not be as strong as that in favour of holding 
parties to a contract to the terms of their agreement, I 
see no reason why the presumption should not be just 
as strong as between the settlor and those claiming to 
have been “standing behind” the settlor, as Mr 
Koonmen and Mr Bender were in this case, and the 
trustees.’ [Italics added for emphasis.]
Koonmen v Bender has been subject to 

extensive criticism by Professor Paul Matthews  
in his aforementioned article ‘What is a Trust 
Jurisdiction Clause?’.11 Those criticisms will  
not be repeated here, save to note that they  

9 [2001] JLR 205
10 [2002] JCA 218
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have largely been vindicated by the Board in  
the current case. However, it is right to add  
one further point. Rokison JA’s allusion (in  
italics above) to an argument that organic 
differences between contracts and trust deeds 
might result, in certain circumstances, in  
general disparities in the enforceability of  
their terms was troublesome. Rokison JA  
did not indicate what weight he afforded to  
such an argument – the circumstances of 
Koonmen did not require him to – nor did  
he indicate the limits of such an argument. He 
simply left the door ajar to the possibility that  
a beneficiary or third party might seek to make 
such an argument in relation to any provision  
of a trust deed that they considered unfair.

In the Jersey Court of Appeal decision  
in Crociani,12 Michael Beloff QC, sitting as 
President, criticised the approach of the  
Royal Court in EMM Capricorn Trustees,  
stating at paragraph 114:

‘Whilst I accept the then Deputy Bailiff’s premise in  
para 16, I respectfully disagree that the first sentence  
of para 19 is either consequential upon it or correct.  
True it is that beneficiaries are not contracting parties 
but in the context I consider that the distinction is one 
without a difference’. 
The president saw as ‘germane’ arguments 

proffered by Professor Jonathan Harris, in a 
passage from The International Trust,13 that the 
weight to be given to an exclusive jurisdiction 
clause should be the same in a contract and trust 
deed. The President concluded:

‘I would, for my part endorse that passage shorn of  
its academic reservations: if beneficiaries are to take  
the benefit of the settlor’s bounty, they must accept  
the burden (if such it is) of an exclusive jurisdiction 
clause as one of the incidentals of their status.’ 
The President did not reflect on the alternative 

view expressed by Professor Matthews that  
the burden of a trust deed does not comprise  
a personal obligation or liability on the 
beneficiaries (for example, the obligation to 
remunerate the trustee and repay reasonable 
costs and expenses).14

THE DECISION OF THE BOARD
And so to the decision of the Board in Crociani, 
and the need for clarity in an area where there 
was evidently a significant difference of opinion. 
Does the Judicial Committee provide a total 
answer? Its binding force in this area is pervasive. 
However, its conclusions may leave some 
questions still open to debate.

The relevant parts of the judgment can be 
found at paragraphs 33–36. At paragraph 35,  
the court expressed the essential difference:

‘Contrary to the appellant’s argument, the Board  
is of the opinion that it should be less difficult for a 
beneficiary to resist the enforcement of an exclusive 
jurisdiction clause in a trust deed than for a contracting 
party to resist the enforcement of such a clause in a 
contract. The Board is of the opinion that, in the case  
of a trust deed, the weight to be given to an exclusive 
jurisdiction clause is less than the weight to be given  
to such a clause in a contract’.
At paragraph 36, the Judicial Committee  

set out its reasons for this difference, which  
are notable because of their generality and 
potentially wide-ranging application:

11 ‘What is a trust jurisdiction clause?’, Jersey and Guernsey Law Review,  
7:3 (2003)

12 [2014] JCA 089
13 J Glasson, D Hayton and G Thomas, The International Trust, 2nd edn 

(Jordan Publishing, 2006) 
14 Paragraph 32 of ‘What is a trust jurisdiction clause?’

The Board is of the opinion 
that, in the case of a trust 
deed, the weight to be given 
to an exclusive jurisdiction 
clause is less than the weight 
to be given to such a clause  
in a contract



MARCH 2015  WWW.STEP.ORG/JOURNAL36

E X C L U S I V E  J U R I S D I C T I O N  C L A U S E S  
N I C H O L A S  W I L L I A M S

‘In the case of a clause in a trust, the court is not  
faced with the argument that it should hold a 
contracting party to her contractual bargain. It  
is, of course, true that a beneficiary who wishes  
to take advantage of a trust can be expected to  
accept that she is bound by the terms of the trust,  
but it is not a commitment of the same order as a 
contracting party being bound by the terms of a 
commercial contract’.
Thus, the Board’s approach stemmed from  

a perception of a general difference in the 
enforceability of clauses in contracts and  
trust deeds respectively (as alluded to in 
Koonmen). Its approach was 
not constrained to the unique 
circumstances of exclusive 
jurisdiction clauses, where 
the question of departure 
exists regardless of the 
overall enforceability of the 
balance of the document. This 
is potentially of concern, not 
least because it is seemingly 
at odds with the judicial 
approach taken in Jersey 
when a party seeks to vary  
or alter the terms of a trust 
deed. Further reference  
will be made to this later.

The Board also referred, later in paragraph 36, 
to the inherent supervisory jurisdiction of the 
court in relation to trusts, which it saw as a 
fundamental difference with contracts:

‘In the case of a trust, unlike in a contract, the  
court has an inherent jurisdiction to supervise the 
administration of the trust – see e.g. Schmidt v Rosewood 
Trust Ltd [2003] UKPC 26, [2003] 2 AC 709, para 51, 
where Lord Walker of Gestingthorpe referred to “the 
court’s inherent jurisdiction to supervise, and, if necessary, 
to intervene in, the administration of trusts”. This is not to 
suggest that a court has some freewheeling unfettered 
discretion to do whatever seems fair when it comes  
to trusts. However, what is clear is that the court  
does have a power to supervise the administration  
of trusts, primarily to protect the interests of beneficiaries, 

which represents a clear and, for present purposes, 
significant distinction between trusts and contacts’.
It is unclear whether the Board was  

simply saying that the inherent supervisory 
jurisdiction of the court is one of the differences 
between a trust deed and a contract (which  
of course it is), or whether it was indicating  
that the inherent supervisory jurisdiction  
might operate to water down the potential 
enforceability of trust deed clauses by allowing 
the court to interfere where necessary. The  
fact that the Board saw this distinction as 
significant ‘for present purposes’, and the fact 

that it follows immediately 
after the general point 
referred to in paragraph 3 
under the heading ‘The 
decision of the Board’, rather 
suggests the latter. However, 
the point is only briefly made 
and is, therefore, unclear.

Mentioned above is  
the question of variation/
alteration of trust provisions. 
No consideration was given  
by the Board to the interplay 
with, or effect on, the 
limitations on inherent 
jurisdiction (and its statutory 

formulation in article 51 of the Trusts (Jersey) 
Law 1984 (as amended)) set out in the decision 
of the Royal Court (Birt DB, again) in IMK 
Family Trust.15 

At paragraph 65, it confirmed that the Royal 
Court had no power to ‘alter’ the terms of  
a trust either under article 51 or its general 
supervisory jurisdiction. In this sense, ‘alter’ 
means authorising the doing of something by  
the trustees that is outside the powers conferred  
on them by the trust deed (as opposed to ‘vary’, 
which means changing the trusts in a manner 
which the trustees would have been empowered 
to do of their own volition). The Royal Court also 

The Board’s  
approach stemmed 
from a perception  
of a general difference 
in the enforceability  
of clauses in contracts 
and trust deeds 
respectively

15 [2008] JLR 250
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noted that ‘subject to certain minor historical 
exceptions, this is the position in relation to  
the equivalent supervisory jurisdiction of the 
English Chancery Division. That court has no 
general power to alter a trust. See Chapman v 
Chapman [1984] AC 429; and Lewin on Trusts 
(18th edn), para 45-11’.

The underlying reasoning behind the stance of 
the Royal Court is stated, at paragraph 65(iv) of 
IMK, as follows:

‘A settlor determines the provisions of a trust when he 
establishes it. He is entitled to insert such provisions as 
he thinks fit, provided they are lawful. It is his decision  
as to how and in what manner he chooses to benefit  
the beneficiaries and what powers he chooses to give 
the trustees in relation to the beneficiaries. Why should  
the court assume a power to override the expressed 
intentions of the settlor when it is the settlor who is 
contributing his assets to the trust for the benefit of the 
beneficiaries? It seems to us that the position is not far 
removed from the situation under the law of contract.  
A court has no power to rewrite a contract entered into 
by the contracting parties simply because it thinks it 
would be beneficial to do so; parties are entitled to 
expect that the court will uphold and enforce the  
very bargain which they have entered into. Similarly,  
a settlor is entitled to expect that the court will uphold 
and enforce the provisions of the trust which he  
has established.’ (Italics added.)
This appears to be inconsistent with the 

conclusions of the Board. Arguably, the Board 
seeks to rely on inherent jurisdiction in a manner 
that was not contemplated in IMK –  
i.e. to justify a departure from the clear words  
of a trust deed in the form of an exclusive 
jurisdiction clause. The availability of the 
inherent supervisory jurisdiction is of course a 
difference between a contract and a trust deed, 
but it is arguably irrelevant for the purposes  
of the Board’s decision because inherent 
jurisdiction should only operate within the 
confines of the provisions of the trust deed for 
the purposes of proper administration. As stated 
in IMK at paragraph 65(ii), it is concerned with 
the manner in which ‘the trustee should act in 

connection with the trust (which suggests  
that it is concerned with the manner of  
exercise of powers conferred on the trustee 
under the trust deed)’. This accords with  
the English and Welsh decision in Breakspear  
and Others v Ackland and Another,16 which refers 
at paragraph 71 to ‘the court’s administrative 
jurisdiction’, and the Bermudian decision In  
the Matter of an Application for Information 
about a Trust,17 which refers at paragraph 48  
to ‘…the threshold test of whether or not such 
intervention is required in order to hold the 
trustees accountable for the due administration 
of the trust’.

The Board’s general conclusion that a 
beneficiary is not bound by the terms of a  
trust deed in the same way as a contract is also 
inconsistent with the conclusion in IMK that 
contracts and trust deeds are analogous and that 
a court has no power to rewrite a trust deed.

In light of the binding nature of Privy Council 
decisions, one is left wondering whether the 
reliability of IMK, which is of importance in  
the context of Jersey’s approach to the orders  
of foreign matrimonial courts affecting Jersey 
trusts, has in any way been affected.

Does it open the door, however slightly, to the 
possibility that trust clauses generally may be 
considered to have softer underbellies than 
contractual clauses, making them more 
susceptible to challenge and attack? Might, 
therefore, the same principle apply to the 
disapplication of other terms – from flee  
clauses to dispositive provisions?

Does this judgment point towards a possible 
development of the general supervisory powers  
of a court, justifying alterations of provisions? Or 
is it to be read as only coming into play in relation 
to a departure from exclusive jurisdiction clauses, 
where the door is already ajar as a matter of first 
principles? These are questions that may need to 
be considered in due course.

16 [2008] EWHC 220 (Ch)

17 [2013] SC (Bda) 16 Civ (12 March 2013)



MARCH 2015  WWW.STEP.ORG/JOURNAL38

E X C L U S I V E  J U R I S D I C T I O N  C L A U S E S  
N I C H O L A S  W I L L I A M S

The applicable test 
The Board concluded that, if there had been  
an operative exclusive jurisdiction clause, then,  
just as with a contract, it was:

‘… appropriate to start with the exclusive jurisdiction 
clause and ask whether arguments of the party seeking 
to avoid it (after taking into account the arguments in 
support of enforcing it) outweigh the simple point that 
prima facie effect should be given to such a clause.’
This should be the definitive test to be applied 

in future cases. The Board indicated that, had it 
been required to consider the issue in this case,  
it would have departed from the exclusivity of 
jurisdiction. In this case, it found the following  
to be pertinent:
• that most of the salient issues in dispute were Jersey 

law issues; 
• that much of the relevant documentation, and many  

of the witnesses, would be in Jersey;
• that the appellants had indicated that they were ‘willing 

and able to explain themselves to the Royal Court’ 
(although this did not give rise to estoppel arguments, 
it did indicate an acceptance that claims might be 
brought in Jersey); and

• the absence of any credible argument as to why 
Mauritius was a more amenable jurisdiction (the  
fact that it was the holiday destination of choice for 
one of the parties was described as ‘unimpressive’  
by the Board).

CONCLUSION
The judgment of the Board provides significant 
clarity in this area. It is helpful confirmation that 
the appointment of trustees in a new jurisdiction 

cannot completely preclude the ability of 
beneficiaries to bring proceedings in the original 
jurisdiction. Beneficiaries should find this 
certainty comforting, but so should trustees.

The judgment also underlines just how careful 
trustees must be in drafting trust deeds. If it is 
intended that disputes be subject to the exclusive 
jurisdiction of the courts of a particular country, 
then this must be stated expressly and clearly. 
Trustees and draftsmen may wish to reflect more 
extensively on whether other ostensibly technical 
phrases have slipped into industry vernacular 
without proper reflection as to their meaning. As 
Orwell said: ‘Never use… a jargon word if you can 
think of an everyday English equivalent… Break 
any of these rules sooner than say anything 
outright barbarous.’18 

Finally, whether the Board’s conclusions on the 
nature of trust deeds and the inherent supervisory 
jurisdiction of the court encourage an increase in 
litigation based on a perception of heightened 
vulnerability remains to be seen. It will depend on 
how future courts interpret the Privy Council’s 
decision. It does, however, seem at odds with other 
established principles of trust law and possibly the 
overriding principle of certainty that is required at 
the very heart of a trust relationship.
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18  ‘Politics and the English Language’ in The Collected Essays, Journalism and 
Letters of George Orwell, volume 4, S Orwell and I Angus (eds) (Martin 
Secker & Warburg Ltd, 1968)




